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Fifteen pages of the present sheet are filled | 


We learn from the “Whig” that a deficiency has 


with highly important papers in relation to the suit | been ascertained to exist in the revenue of the state, 


© now pending in the cireuit court of the United 
© States for the District of Coluinbia, against the post- 
> master general, viz: pea 

|. Letter of the postmaster general to the chief jus- 
‘tice of the circuit court, D. C. giving the grounds 


pe 


a on which he denies their legal authority to issue 
~ «mandamus, commanding him to credit Messrs. 
Stockton & Stokes, and others, with a certain 
- sum of money awarded them by the late solicitor 
& 


of the treasury. 


JI. Opinion of the attorney general in relation to the | 


jower of the circuit court for the District of Co- 


lumbia to issue a mandamus to compel the post- | 


master general to credit Messrs. Stockton & 

> Stokes, and others with a certain sum of money. 

II]. .42 exposition of the grounds on which the post- 
— master general declined executing a part of the 


award of the solicitor of the treasury in favor of 


' Messrs. Stockton & Stokes, and others. 
| IV. Reply of Virgil Maxcy, esq. late solicitor of the 
treasury, to the exposition of the postmaster ge- 
neral,. 
_ The great importance of the questions embraced 
‘in these papers, and the extraordinary interest 
‘which the suit has awakened in all sections of the 


‘country, wiil excuse us for devoting so much space 


‘to the subject—for nothing else could justify it, | 


‘pressed as we are for room for many other import- 
ant matters claiming an insertion. The above pa- 


“pers published in the usual pamphlet form, would | 


fill eighty pages! 
{3-In our next we will publish a communication 
from ex-president Jackson, which appeared in the 
Nashville Union of the 13th ultimo, reviewing the 
testinony of jndge White submitted to the select 
“committee appointed at the last session of congress 











to investigate the condition of the various executive 
jdepartments—and will add the testimony of judge 
White, in extenso, that the whole subject may be 
Pe fuirly presented to our readers, and for reference. 





; Postaces. There is no class of persons who 
Wsulier more from the derangement of the currency 
than the publishers of newspapers—especially those, 
Wao lixe ourself, have subscribers in every section 
Fofthe union. For, independent of the falling off in 
Four receipts, which, for the Zast ten months of the pre- 
sent editorial year have not equalled those of any three 
of the preceding, the shavings on the small amounts re- 
Pcelved are most ruinous, and deprive us of all profit 
© ow capital and labor. These things are griev- 
ous to bear, but are submitted to with a moderate 
degree of patience in the belief that we are sharing 
the common fate of our tribe—the most neglected 
when they most need assistance, and the first re- 
sorted to when assistance is required by that un- 
wraterul “monster,” the public. From the following 
extract of a letter from a highly respectable gentle- 
/.n In Louisiana, it will be seen we are subject to 
Hoss on another account; but. this, too, will be 
quietly borne, and we publish the extract merely 
fo show how promptly the sins of others are visited 
Mpon the “poor printer.” 
a “The late regulation of the post office department 
# tecniring specie for postazes, makes it extreme- 
Y Mconvenient for planters at the present moment; 
| and to avoid compliance, I am stopping all my fo- 
oes” papers and curtailing my correspondence. 
. You will therefore receive this notice to stop the 
vegister, and forward your account tu the postmas- 


er at —......? 







as 
4 \ IRGINTA. The legislature of this state adjourn- 
pion Saturday last. During its session six acts 
4 pierce a three of general and three of local 
aedinen sa he three tirst were an act to stay pro- 
eens : n ear aRen trust deeds, and other evi- 
1otas oe debt, in case of refusal to receive the 
.“* OF certain banks of the state in payment there- 








f . 
‘Wpschs: for the temporary relief of the banks of 
4 pecié payee [authorising them to suspend 
sabi of ee an act relating to the state's 
| otisine th, Rises surplus revenue. The bill au- 
 » thin “ banks to issue small bills, was ordered 
hnally. it isa Pe, majority of ten votes, but 
1 to Go. S indefinitely postponed by a vote of 


Vou. LII—Sre. 12 





to meet the ordinary saponins and the interesi 
on the state loans. It therefore became necessary 
to appropriate a portion of the surplus revenue de- 
rived from the U. States tothe object last named. 





SMALL NoTES. On Thursday last the city coun- 
cils of Baltimore passed an ordinance authorising 


of $350,000 
$160,000, heretofore put in circulation, and found 
to be entirely inadequate to the de:nand. For such 
|is the scarcity of change in the neighboring cities 
aud towns, that the certificates of the corporation 
of Baltimore are gladly reccived and used in local 
business, 

The Chesapeake and Ohio canal company, find- 
ing it impracticable to prosecute their business in 
the present scarcity of specie, commenced the issue 
of change notes on the 20th ult. 











Loco-FOCO MEETING. ‘There was a great meet- 
ing of the party, so called, at the Park in New 
York, on Monday last. The New York Evening 
Post gives the following as the substance of the 
resolutions which were adopted without dissent, viz: 





interests of society and the constitution; that a na- 
tional bank was not a proper remedy for the evils 
of the paper money system; that the late suspen- 
' sion act is ex-post facto, and impairs tne obligations 
| of contracts; that the governor be requested to call 
| 


called, to assemble at Utica next September; that 
|a new constitution be proposed, one of the clauses 
|of which should be, that actual seltlers might occupy 
from eighty io two hundred acres each of the public 
lands; that the banks ought to assist poor persons in 


paper money are its vast fluctuations; that all con- 
nexion between bank and state ought to be dis- 
solved; and that all candidates for public offices 
should be required to sign a pledge to support the 
above principles.” 





PENNSYLVANIA. The election to supply the va- 
cancy in the third congressional district, took place 
Charles Naylor, esq. the whig candidate, by a ma- 
jority estimated at 300 votes, over Charles J. In- 
gersoll, esq. the Van Buren candidate. 





ALABAMA. Clement C. Clay has been elected a 
senator of the United States for six vears, from 
this state, in the place of John Mcixinley, who, it 
appears, has resigned his seat. 


years a representative in congress. 





port of Tobasco, Mexico. 
Gregory E. Perdicaris, to be consul of the United 
States for the city of Athens, Greece. 





to the congress of the United Mexican States, which 
assembled on the Ist ult. has been received at New 
Orleans. 


followed by a treaty of peace and friendship, which 


has also acknowledged its independence in the most 
satisfactory manner. In relation to the U. States, 
it says— 


except the conduct held by the government of the 
United States. Nevertheless, the law hich au- 
thorises the Mexican government to act on the 
claims of that cabinet, and to take the proper mea- 
sures for the safety of the nation, in case it should 
not condescend to grant the satisfaction to which 





hope, not without good grounds, that our relations 
with the neighboring republic will be restored. 


on ‘thursday last, and resulted in the election of 


we have a right on our own part, induces me to) 


The following extract relates to Texas, which 
must suffice for the present, as we intend to lay the 
entire document beiore our readers. 

“Although order and tranquillity prevail over 





nearly the whole republic, I regret to offer you as 
exceptions the departments of Texas and California, 
.as well as a small portion of the state of San Luis. 
|The government is unceasingly occupied on proper 
‘measures to insure the suecess of the Mexican 


the issue of certificates for small sums to the amount | arms, and restore to the republic the remotest fron- 
this is in addition to the amount of | tier of Texas.” 


| The insurgents at San Luis under Montezuma 
_have been compelled to surrender, after an engage- 
| ment in which ihe comimander, several officers and 
'a number of men were killed. 

Com. Dalias had arrived with the American fleet 


| oif latamoras, and is said to have adjusted matters 


satisfactorily. 





From Frorrpa. The intelligence published in 
the last *“Recisrer,’’from the St. Augustine Herald, 
representing the Indians as having manifested a 





g 


| 


“That the banking system was at war with the | 


| 


} 





| 


j 
} 


| 


|mistook for small pox. 
the legislature together; that a state convention be | ; ge as on vA 
3 D : -and interpreter, is still at Tampa Bay,as capt. D’L. 


| ciated. 


warlike disposition was greatly exaggerated. The 


4 


editor of the Savannah Georgian has learned from 


captain D’Lagnel of the ordnance corps, who left 


Tampa on the 14th ultimo, that thouzh Micanopy 
and Jumper had left Tampa, their departure kad 
not induced a suspicion on the part of the officers 
of the army that they intended to be insincere. 
Their reasons for leaving are, as detailed in several 
letters, that they became alarmed from the appear- 
ance of the measles at Tampa, which the Tadians 
Abraham, the negro chief 


has been informed. 

Micanopy sent back to capt. Page a horse which 
he had borrowed, and forty dollars also borrowed 
froin captain P. He had also sent word to general 


° ° | Jesup, that “he had a straight tonrue’’—implvyinge 
effecting a settlement on the public domain; that con- | @ pr oe 5 gue’’—implying 
- . “1 awh | that he would fulfil his engagements. 

gress ought to pass a land bill with those provisions; | 
that the meeting would sustain the president in en- | ! ¥ 4 
narig 5 : . ae | Lake Monroe, (Fort Mellon)—Philip looking ema- 
forcing the payment of specie, and in his pledged | 5 


hostility to paper money; that the greatest evils of 


Philip and other chiefs had been in the camp at 


They had appeared owing to a message of 
col. Harney that he would issue no rations unless 
the chiefs came in propria persona. 

The report that several men had been murdered 
(near Big Spring) is declared to be totally unfound- 
ed. Major Whiting travelled recently from Mica- 
nopy to Black Creek without seeing or hearing of 
Indians, or Indian signs—and he had an opportuni- 
ty of deriving the best information, as capt. Ring- 
gold, with a company of mounted men, makes dai- 
ly excursions from Micanopy so as to scour the 
country for information. Major W. left at Mica- 
nopy capt. Beall of the dragoons, who had just ar- 
rived from Newnanville with his company and who 
observed no Indian signs. 

Gen. Jesup has not advised the inhabitants to 
abandon their crops or retire upon the’ posts, hay- 


Mr. Clay is now} ing merely ordered major Whiting to direct the in- 
' , . *4. ie he AN ~ thea wlset f 4a O tenebiial aos 
governor of the state, and was formerly for several | habitants to be on the alert in case any partial age 


gression should be offered by straggling Indians. 
Fort Armstrong could not have been attacked, 


AppoINTMENTS BY THE PRESIDENT. Henry E./ as it has been abandoned at least a month since as 
Coleman. to be consul of the United States for the | it was an unhecJthy location, and the garrison re- 


moved to lort King. 
Gen. Jesup was at Tampa Bay on the 14th, he 
having been to Fort Foster on the Hillsboro, to see 


i that the comforts of the troops were attended to. 


Mxrxitco. The message of president Bustamente | 


| 


It states that the acknowledgment of the | 
independence of the republic by Spain has been | 


awaits the approval of congress—and that the pope | ay sn tol Fesee 2 
ihe saw no occasion for immediately abandoning it. 


«In the flattering perspective which I have trac- | 
ed of foreign relations, I have the mortification to, |! ' 
' commanding officers of their respective companies, 





Major Gates has been assigned to the command of 
the troops at Micanepy and its vincinity. Fort 
Mellon which col. Harney has been ordered by 
gen. J. to abandon as soon as requisite to insure 
the health of the troops, col. H. has not yet aban- 


'doned, but in a recent letter (dated about a week: 


since) atates that the situation was so healtby that 


It is not true we learn from captain D’Lagnel 
that the Seminoles have been supplied with am- 
munition by the Creek volunteers. The latter re- 
ceive their supplies upon requisitions made by the 
most of whom are officers of the army, ({he one or 
two exceptions being captain Boyd-and captain W. 
P. Wilson, volunteers from Georgia). 

The garrisons, to be continued during the sum- 
mer, will probably be, besides that at Tampa, those 
at Micanopy, Fort King, Fort Dade, Fort Harllee 
on the Santa Fee, Thluonotosassee, Picolata and Bt. 
Augustine, 
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THE MANDAMUS CASE. 
CIRCUIT COURT, WASHINGTON COUNTY, D. C. 
JUNE 24, 1837. 
This being the day assigned for the return by the | master general. 
postmaster 


Tuesday, June 27. 
Mr. Key commenced his argument this morning, 


The learned 
eneral of the writ of mandamus di-| speaking until near 4 o’clock, but did not close his 


rected to him at the instance of Stockton and | argument, when the court adjourned until to-mor- | leave emphatically to disavow all intention oy 


communication, duty to himself, and the oblj 
he is under to vindicate and sustain the instit, 
at the opening of the court, as counsel for the post-| of his country, impel him to present the re 
entlemen continued | which have induced his present determination 


opinion of the attorney general of the United States 
in the case, sustaining the position taken by the} their writ of mandamus, in an 
The documents were then | tive officer. 


Stokes, &c. Mr. Key, the United States district at- | row. 
torney, read the letter inserted below, from the| portant question was distinguished by 
postmaster general to the chief justice, giving the| nestness, and the abilit 
grounds on which he deems their legal authority to| terizes the speeches of that learned 


Issue a mandamus, &c. 


postmaster general. 
placed on file, and Mr. Key entered his appearance 
as counsel for the respondent. 

Mr. Coxe, counsel for relators, observed that in 
his opinion, and he presumed also, in the opinion of 
the court, the proper course to be taken, would be 
for the court to quash the return on the writ as in- 
sufficient, and to issue a peremptory order for a suf- 
ficient one. He had heard nothing in the papers 
just read to shake his confidence in the epinion 
which the court had heretefcre given, but if the 
court conceived that points which had already been 
discussed, should be again argued, he was ready to 
proceed with the argument. When he said he was 
ready, he referred to the general principles involved, 
on which he was prerecns to go on at onee, but it 
would be impossible for him to notice the various 
authorities cited in the documents, and reply to the 
new points embraced in them, without having an 
opportunity of examining them in detail. As there 
would be no time to take copies he hoped there 
would be no objection to his examining the ori- 
ginals. 

Judge Thruston suggested one point for the espe- 
cial attention of the counsel for the relators, and 
that was the fact, that the act of congress had taken 
the books of accounts of the post office department 
from the control of the postmaster general, and 
transferred them to the treasury department, so that 
it was rendered impossible for that ollicer to obey 
the directions of the mandamus, by giving a credit 
to the relators. 

Judge Cranch observed that the act (referring the 
claim to the solicitor of the treasury) did not require 
the postmaster general to pay moneys—it required 
him to make certain credits. There were other 
means to be taken to enforce payment, after the 
credit was given. The court wished the counsel 
to consider the great question involved, which was 
the responsibility of the postmaster general to this 
process. 

Mr. Coxe, would only observe, in answer to that 
and all other objections, that it was very clear that 
after the passage of the law transferring the books to 
the treasury department, the postmaster general did 
make credits to the account of the relators. 

Mr. Key. That is a mistake, and the gentleman 
will find it so. 

In answer to a question from the court, Mr. Coxe 
said that the counsel for the relators would be ready 
to proceed with their arguments on Monday; and 
that Mr. Reverdy Johnson, of Baltimore, associ- | 
ated with him in the case, would arrive in the city | 
by the evening cars. 

Monday, June 26. 

The “Intelligencer” says—Mr. Core commenced 


a] 


He contended, 
of law. 


a case pending before them. The learned gentle- 
man vindicated the opinions expressed by the post- 
master general in his return to the mandamus nisi; 


neral was founded in law and propriety. 
Wednesday, June 28. 

Mr. Key, inresuming his address to the court this 
morning, adverted to the importance of the case, 
and expressed his desire to present his views fully 
upon the subject, apologizing for the time which he 
felt it necessary to oceupy, in order to do justice to 
the argument against the issuing of the mandamus. 

Mr. Key said, in what he should consider it his 
duty further to urge upon the subject, he should 
conscientiously oppose the doetrines held by the 
learned gentlemen on the other side. He had no 
doubt that the learned counsel opposite were equal- 
ly conscientions in the opinions they entertained. 

Mr. Key commented upon the opinicns express. 
ed by the court, and those of the learned counsel, | 
at considerable length. He cited numerous pas- 
sages from the Federalist, and cited a great many | 
cases in illustration of his positions. He conelud- 
ed his speech at half past 3 o’clock, wher the court 
adjourned until to-morrow. 

Thursday, June 29, 1837. 

Mr. Key rose, before Mr. Johnson commenced 
his address, and observed that, as he had yesterday 
entirely omitted to notice that point of the post- 
master general’s answer, in which he stated that 
the cireuit court had required him to perform a du- 
ty which was not within his power, he (Mr. K.) 
would, with the leave of the court, occupy a brief) 
space of time in noticing what had been said by 
the learned counsel on the other side, in relation to 
that particular point. Mr. Key contended that, in- 
asmiuch as the books were no longer in the post- | 
master general’s possession, but in the hands of the | 
auditor of the treasury department, he had no 
longer the ability to enter the credit as required by 








the mandamus, and that it was absurd to say, as | 
had been contended on the other side, that a credit | 
on paper, or otherwise than in the books, was all | 
that was required. The learned gentlemen coceu- | 
pied about half an hour in making this explanation. | 

Mr. Reverdy Johnson, then commenced a speech | 
of unusual strenyth and etiect, which was listened to 
with close attention by the court, the bar, and every | 








his argument at the opening of the court this morn- | 
ing, in behalf of the relators, and continued speak. | 
ing nearly five hours, until the adjournment of the | 
court. The learned counsel’s argument was ex- | 
ceedingly powerful, though his remarks upon the | 
case, froin his having the papers in his hand so! 
short a time, were rather desultory. Mr. Cove cited | 
a great number of cases to sustain his original | 
views upon ‘the subject. In the course of his ad- 
dress, the learned gentleman commented with great 
point and elfect upon the doctrines laid down in the 


; 
one present, until he sat down, apparently mucl | 
exhausted, a little before two o’clock. Mr. Jolin- | 
son will conclude his argument to-morrow. | 


LETTER OF THE POSTMASTER GENERAL 


Mr. Key’s address to the court on this im-| of claiming irresponsibility or immunity in the qj. 
great ear-| charge of his official functions, or. of shrinkj,, 


| officers wholly dependent on the king. 


a 
ee, 


Zalions 
AS Ong 
Before he proceeds with that exposition, he begs 
ideg 


which usually charac-| from the most scrutinizing investigation, by any Jo. 

gentleman. aplaged authority, into his actions or his motiye, 
Mr. Key also read the} We understand that Mr. Key did not go the length 
of eontending that the court had no power to issue 


t is his pride to belong to a republic where ;, 


man is free from responsibility, however high, ang 
case, to an execu- | where none is without protection or redress, hoy. 
owever, and cited|everlow. As a citizen it is his aim to perform jj, 
numerous cases te show, that the power claimed | domestic and civil duties with strict regard to ino, 
and exercised by the circuit court, in the present 
case, was not werranted by the principles and usages | anxious endeavor to discharge every duty whic) 
He eonceded the point that the court had| may be imposed upon him, with fidelity and oq), 
power to issue a mandamus to an executive officer, | in all capacities to encounter labor with patience 
requiring him to do a ministerial act, such as mak- | and responsibility without fear. I 
ing out a copy of record, to be read in evidence in| he now occupies in relation to this court, there j, 
that which every sensitive man would wish to ayojy 
he is sustained by a consciousness of right, undo; 
which circumstances cease to be painful, and eo. 
and contended that the opinion of the attorney ge- | sequences become indifferent. 


rality and law. Asa public officer, it is his mo, 


If in the attitude 


With these preliminary remarks, the undersigno, 


proceeds to give his reasons for declining obedience 
to the order of the court. 


FIRST REASON. 
It is doubted whether the constitution of the Unite) 
States confers on the judiciary department of the go. 


vernment authority to control the executive department 
in the exercise of its funciions of whatsoever charac. 
ter. 


In the division and separation of powers, the 


constitution of the United States uses the following 
janguage, viz: ‘All legislative powers herein grant. 
ed, shall be vested in a congress of the United 


States.” «The executive power shall be vested in 
a president of the United States.” «The judicial 
power of the United States shall be vested in one 


'supreme court, and in such inferior courts as the 


congress may, from time to time, ordain and estab. 
lish.”? It gives the president power, by and with 
the advice and consent of the senate, to appoint 
“judges of the supreme court, and all other officers 
of the United States whose appointments are not 
herein otherwise provided for, and which shall be 
established by law,” &c. and makes it his duty to 
‘take care that the laws be faithfully execuied.” It 
is declared that the president, vice president and 
all civil officers of the United States, shall be re- 
moved from office on impeachment for, and convic- 
tion of treason, bribery, or other high crimes and 
misdemeanors.” And so careful is the constitution 
to give the judiciary no control over the executive 
department, that instead of subjecting executive 
officers to the courts for official offences and delin- 
quences, it constitutes a special tribunal in the se- 
nate for their trial in all cases of impeachment. 
The plan of the constitution will be more clearly 
understood, by a brief reference to the history ane 
nature of the executive and judicial powers as they 
exist in our government. , 
In the country from which the principles of our 
system of government are measurably derived, the 
judiciary originally formed a part of the executive 
power. An exposition of the law is frequently ne- 
geasary before it can be un“’erstandingly execcuttt, 
and the judges were appointed by the king to give 
it. When given, he proceeded to carry it in‘o ext 
cution. Over that execution the judges had 10 
power; it being effected by sherifis, rag s ot 
oO stile 


7’ - . -@ . . e . - ° ° } - wi - j ‘ Pet . - e o 1S were 
To the chief justice of the circuit court, D. C. giving | the subject from regal oppression, the judges wel 


the grounds on which he denies thetr legal authori- | 
ty to issue «@ mandamus, commanding him to credit | 


licitor of the treasury. 


paper presented to the court by the postmaster ge-| Zo the hon. William Cranch, chief justice of ihe cir- 


neral. Mr. Cove ridiculed the idea of the post- 
master general’s undertaking to decide upon an 


cuit court for the District of Columbia: 





intricate legal question, and so verifying the old 


proverb, that “the man who undertakes to plead his | 


own cause has a fool for his client.” The learned 
gentleman commented with severity upon the ar- 
bitrary doctrines of Mr. Kendall’s paper, and said 


that it was exceptionable in its premises, lozic and | 


conclusion. On the opinion of the attorney gene- 
ral in support of the course taken by the postmas- 


. | 
ter general respecting the mandamus, Mr. Coxe| show cause why he has not so done as commanded. | 
| The undersigned is unable to persuade himself) 


animadverted with much force and at considerable 
length, At the close of his speech Mr. C. advert- 
ed to the misstatement of the postmaster general, 
that the court had required him to perform an im- 
possibility in giving the credits; and the learned 
gentleman proved, by reference to the records, that 
the postmaster general had given the credit in part 
to Stockton and Stokes, as originally stated by the 
counsel of the relators. 


On the 7th instant, the undersigned received by 
'the hands of the marshal of the District of Colum- 
bia, a writ of mandamus from the circuit court of 
the District, commanding him to credit Messrs. 
Stockton and Stokes, and others, with a certain 
sum of money awarded to them by the solicitor of 
the treasury, by virtue of authority alleged to be 
vested in him by a certain act of congress for their 


Messrs. Stockton end Stokes, and others, with a | left at the monarch’s will. 
‘ .? ain > ' ° > ecu 
certain sum of money awarded them by the late so-| tionary was rendered independent; but the exec 


lish model. 





relief, passed on the 2d day of July, 1836, or to 


that the performance ef the act commanded would 
not, under existing circumstances, involve a viola- 
tion of the oath he has taken faithfully to discharge 
the duties of postmaster general according to law, 
_and to support the eonstitution of the United States. 
| Although his opinion of the powers and jurisdic- 
_ tion of this court remains unchanged, yet that re- 

spect for the tribunal which elicited his former 


finaily made independent of the king, though ree 
movable by parliament; but the sheriffs were sil! 
I The expounding aa 
Wh 
was still Jeft to the king. 
In our system we have followed the modem Ens: 
Our judges, after appointment, are 
dependent of the executive; but our district attor- 
neys who manage prosecutions, and our maysier 
who execute the decisions, orders and decrees " 
our courts, are not only appointed by the preside! 
but hold their offices from day to day at his wi 
They are the instruments by which the presic® 
“takes care that the laws be faithfully execute? 
as expounded by the courts. aii 
The sole constitutional function of the juce® | 
to expound the laws. It is the fanction and duly‘ 
the executive to see them faithfully executed. 
The necessity of a judiciary department 2" 
solely from the impracticability of so framing in 
laws as exactly to fit every case which may eee 
the endless diversity of human affairs. I go 
could be precisely adapted to every case; “i 
would be no need for a judiciary to expound ' a 
The executive authority could proceed forth 
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some special laws require exposition before they 
ean be understandingly executed. This is the ju- 

- a1 function. It is to declare what the law is, 
dicial > 
and apply it to the case. 
oe t lve ceases, and that of the 
sroper function of the judge ceases, a 
gecutive commences. The duty of the marshal, 
who is but a part of the executive department, is 
to execute the law as thus expounded. ; 

Many special laws are not susceptible of any 
exposition. They apply directly to the case, and 
cannot be made plainer by any court. Nothing is 
needed after their passage but execution. Such 
are laws Which appropriaie sums of money to indi- 
viduals; such are laws which require specific acts 
of executive officers. The intervention of the ex- 

ounding function is not necessary in these cases, 
hecaiiad it can make them no plainer. AIl that is 
to be done, is to execute them. The officers who 
are to perforin the duties enjoined, are all inade 
dependent on the will of the president, direetly or 
indirectly, that he may, through his power over 
them, take care that each executes the laws in his 
appropriat > sphere. 

''s distinction has been taken between those laws 
whieh prescribe special duties to executive officers 
ani those which do not. I[t 1s said the courts may 
conpel the execution of the duties preseribed in 
the former, but not those preseribed in the latter. 

No such distinction is to be found in the consti- 
tution. It is the duty of the president to ‘take 
care that the laws be faithfully executed’’—special 
laws as well as general; but no such duty is enjoin- 
ed upon the judiciary. The means furnished the 
president to cause the execution ol the special laws, 
aro more immediate and direct than those furnished 
him for the execution of the general laws. Doesa 
special law require the head of a department to 
pay asum of money? The officer whose peculiar 
province it is to execute the law, is under the im- 
mediate eye of the president, holds office at his 
will, and may be removed if he refuses. So of the 
comptrollers, anditors, treasurer, register, commis- 
sioners of the land office, of patents, of pensions, of 
Indian affairs, and the whole corps of executive of:- 
icers at Washington. And the same principle em- 
braces all executive officers throughout the union. 
The executive power is ONE—one in principle— 
one in object. Its object is the execution of the laws. 
It is not susceptible of subdivisions and nice dis- 
tinctions as to its duties and responsibilities. To 
execute the Jaws, and all the laws, are its duties, 
and it is responsible for their faithful performance. 
The practical exercise of exeentive power is 
more remote in cases which go before the judicial 
tribunals, but it is the same in principle. The dis- 
trict attorneys hold their offices at the will of the 
president, as also do the marshals. It is not the 
behest of the judge which the marshal executes, 
but the law passed by congress, which the judge 
h is merely expounded and applied to the case. It 
Is the one executive power of the republic,—the 
president of the United States, through an officer 
holding office at his will,—which steps in to ex- 
ecute the law when the judge has declared what it 
is and how it applies to the case. Laws which re- 
qiure no exposition are executed without the in- 
tervention of the judicial power; laws which re- 
quire exposition are executed after that exposition 
has been given by the judicial power; but in both 
cases the execution is, or should be, according to 
the constitution, exclusively the work of the execu- 
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‘)foher, the secretary of the navy issues a re- 
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o Peave a warrant; and the matter passes through 
mices of the first comptroller, the register and 
oe the . - officers are all made dependent 
io ‘naie'hel $ the president, that through them 
meth “we care that all such laws be fuithfully ex- 
rai, Suppose re hor a Pe 
and obstindte, dadito Wothane to execute tinetite veka 
would © mgr taes: bs Ke’ se . tages t gaming ts: 14 
apply i? ¢ Appropriate remedy, and who should 
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to his perverse subordinate, directing him to exe- 
cute the law; and if he still refused, to remove him 
from office, and give his place to some one who 
would do his duty? The law would thus be exe- 
cuted, and the citizen obtain his right. 

But suppose he goes to the judiciary for their 
“mandamus,” what will he ask themtodo? Will 
he request the judge to expound the law for him? 
That is not necessary—it is clear enough al- 
ready; all he wants is the ezecution of the law.— 
Will he ask the judges to execute the law, or to 
“take care that the law be fuithfully executed?” 
That is an executive function, with which they 
have no right to interfere. Yet, what else is the 
object of a ‘“inandamus” in such acase? What is 
it but an executive measure? What else but talcing 
the duties of the president out of his hands? What 
else but an assumption of a power which, by the 
constitution, belongs exclusively to another inde- 
pendent department of the government? 

Let this doctrine be followed out, and to what 
will it lead?) The constitution makes it the duty of 
the president to “commission all the officers of the 
United States,” and the laws impose upon him many 
specific as wellas general duties. The heads of 
departments have also many daties prescribed by 
law, special as well as general. We have auditors 
to settle accounts, comptrollers to revise them, a 
treasurer to issue checks drawn upon warrants, a 
register to register accounts and warrants, commis- 
sioners of the land office, of patents, of pensions, 
and of Indian affairs, all of whom have specific as 
well as general duties, and all of whom have hereto- 
fore looked up to the president as their common su- 
perior, the head of the department to which they 
belong, to whom they are responsible, and whose 
duty it is to see that each of them faithfully exe- 
cutes the laws in his appropriate sphere. But this ae 
doctrine gives them a new superior—a superior | defect in our institutions, which it would be incum- 
above the president, the highest representative of | bent on the people to repair. Butitis notso. The 
the majesty of the people in this government; aj idea that courts are the only places where wrongs 
superior which, in theory, may consign them all, | ofall sorts are to be redressed, and judges the only 
from the heads of departments down to the messen- | dispensers of right,isan error. Where the inferior 
gers in the offices, to the county jail, if they re-|executive officer, or even the president himself, re- 
fuse to regard the mandate of the court in the per-|fuses to perform his executive duties, there is an 
formance of their executive functions. Any item |obvious mode of redress, without the interposition 
in an account, any specific act required by law, |of the judicial authority, If a subordinate execu- 
whether general or special, which can directly or|tive officer “refuses to perform a ministerial act 
indirectly affect a private right, (and there can | positively enjoined upon him by law,” the injured 
scarcely be an executive act required by law which | citizens may appeal to the president, whose duty it 
does not) may be made the subject of this ,super- |is to “take care that the laws be faithfully execnt- 
visory power; and the effective and controlling exe- | ed,” and has power to turn out a perverse subordi- 
cutive of this great republic will not be the chief|nate. If the case be so very plain, the president 
magistrate elected by the people, but the three|will at once enforce an execution of the law, and 
judges of the circuit court for the District of Co- | the citizen will have effectual redress, though “this 
lumbia. court has not jurisdiction.”’ If the case be not so 

But which would be most effectual in all such | very plain, the matter may be referred back to con- 
cases, the order of the president or the mandamus | gress, to make it plain by further legislation, and 
of the judges? The president could at once accom- | thus the citizen would have complete redress, with- 
plish the object by the obedience or removal of his | out the aid of the court. There is a process by 
subordinate. ‘The judges have no effectual means} which the president himself can be reached for a 
of executing the law. They might imprison the | perverse refusal to execute the laws, or take eare 
executive officer, but they could not remove him. | that they be executed, and a chief magistrate who 
Imprisonment might not accomplish the object.— | will do his duty put in his place. 

The court could not guide his hand nor control his} Thus are there ample means, provided by the 

will. If he were conscientious in his refusal, or! constitution, te enable the citizen to obtain his 

wished to appear so, no imprisonient, nor pains, | rights at the hands of the executive, without erect- 

nor penalties could compel him to do an act which, |ing any court into a supreme controlling power 

in his opinion, violated his oath of office. The |over the president and the whole corps of execu- 

whole power of the court would be impotent to |tive officers. Indeed, the court has not, in the con- 
} 


refuses to perform. The courts have as much law 
for issuing a mandamus against Aim as against any 
of his subordinates in alike case. It is a case, as 
much as that of which the court has already assume 
ed jurisdiction. The president disobeys their man- 
damus, and they send an attachment. By whom do 
they send it?) By a marshal holding his office at the 
will of the president, who can strike their process 
dead in his hands, by dismisssing him on the spot. 
This fact proves the absurdity of the power assum- 
ed. And that which the president can legally do 
to protect himself, he ean do to protect any of his 
agents, being always responsible to his country for 
the proper exercise of his power. 

But suppose the court succeeded in arresting the 
president, and put him in the county jail. Where 
then is the supreme executive power of this great 
republic? ‘Transferred from the president’s house 
to the city hall—from the chief magistrate, elected 
by the people of the whole United States, to three 
judges for the District of Columbia. 

The arrest and imprisonment of any executive 
Officer, as such, involves the same principles, and 
would lead to the same consequences, in a greater 
or Jess degree, according to the importance of the 
istation held by him. It is still an attempt to con- 
‘trol the executive power, not by confining its head, 
but by tying up its hands, or rather by foreing the 
hands to work, not according to the will of their 
constitutional head, but in obedience to the will of 
another department of the government. 

It is said, that if.the court has not this power, 
“an individual who may have been ruined by the 
refusal of an officer to perform a ministerial act, 
positively enjoined upon him hy law, will be entire- 
ly without redress.” If it were even so, would it 
justify the court in assuming executive authority in 
violation of the constitution? It wouid but prove a 














control an honest man. The inadequacy of the ju- | stitution and laws, the means to give redress in such 
dicial process, and the ample power vested in the Before they can control the president, they, 
president, are conclusive proof that the president, | must assame the power to appoint their own mar- 
and not the court, was intended to be the control- | shal, and execute their own mandates. They must 
ling authority in all such cases. ido more—they must proceed to the executive offi- 
So far as regards their execution, no distinction |ces—must enter credits with their own hands— 
is made by the constitution, between special acts |issue warrants, and finally, with their own hands, 
and general acts; between private acts and public | take money out of the treasury. 
acts. It is the duty of the president to take care} The very case before the court, illustrates the 
that al! alive “be faithfully executed.” The exe- | Saoaty of the constiNtion. ‘The postmaster gene- 
cutive is an unity. The framers of the constitu-|ral refused to execute a part of the solicitor’s award, 
tion had studied history too well to impose on thei; | beeanse he believed it contrary to law. Where did 
country a divided executive. The executive power | the relators first look for redress? Not to the court, 
was vested ina president. The executive officers |but to the president. The late president deemed 
are his agents, for whom he is held responsible by |the case a proper one for another application to 
the people, whose agent he is. The acls of the exe- | congress for further legislation, and refused to com- 
cutive officers are the acts of the president. Constitu- | pel an execution of the award. The relators went 
tionally, he is as responsible for thein as if they | to one house of congress, and procured the passage 
were done by himself, though not morally. So far |of a resolution in their favor, but no legislation.— 
as regards the execution of the laws, therefore, no |The case was then again pressed upon the late pre- 
distinction ean be maintained between acts of the | sident, whose views of it remained unchanged. It 
president and those of his subordinate officers. In| was afterwards pressed on the present president, 
law they are all acts of the president. When the| who considered the disposition made of it by his 
judiciary attempts to control those acts, they at-| predecessor as final, so far as the execulive was 
tempt to control the executive power, to assume the | concerned, unless there should be further legis- 
functions of the president, to make themselves the |lation. If the president, on either of these three 
executive in the last resort, superior to the execu- occasions, had looked upon the law as-clearly and 
tive created by the constitution, and elected by the | imperatively commanding the payment of the mo- 
people. iney, he would have taken care to see it faith- 
Suppose the laws require a specific act of the| fully executed, and_the relators would have had 
president himself, involving private rights, which he | complete redress. If they had procured the pas- 
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sage of an explanatory act, or joint resolution 
through both houses of congress, sustaining their 
construction of the law, or requiring payment of the 
balance of the award, their redress would also have 
been complete. These obvious, constitutional and 
legal measures were resorted to by them, and it is 
only when they fail to obtain the interposition of 
legitimate authority, that they apply to a court to 
erect itself into a tribunal of appeal from another 
independent department of the government. 
hether sound or not, the views here expressed, 
are not peculiar. Mr. Jefferson and Mr. Madison 
acted upon them when the former held the office of 
president, and the latter that of secretary of state. 
Mr. Jeiferson has left on record his views of 
the case of Marbury vs. Madison, now relied on by 
the court, to sustain their claim to jurisdiction in 
this case. The following is a letter addressed by 
him to George Hay, prosecuting attorney in the 
case of Aaron Burr, viz: 
“Washington, June 2, 1807. 
“Drar sir: While Burr’s case is depending be- 
fore the court, I will trouble you from time to time 
with whatoccurs to me. I observe that the case of 
Marbury vs. Madison has been cited: and I think it 
material to stop at the threshhold the citing that 
case as authority, and to have it denied to be law. 
1. Because the judges in the outset, disclaimed all 
cognizance of the case, although they then went on 
to say what would have been their opinian, had 
they hadcognizance of it. This, then, was confes- 
sedly an extra-judicial opinion, and, as such, of no 
authority. 2. Because had it been judicially pro- 
nounced, it would have been against law; for toa 
commission, a deed, or bond, delivery is essential, to 
give validity. Until, therefore, the commission is 
delivered out of the hands of the executive and his 
agents, it is net his deed. He may withhold or 
cancel it at pleasure, as he might his private deed 
in the same situation. The constitution intended 
that the three great branches of the government 
should be co-ordinate and independent of each other. 
As to acts, therefore, which are to be done by either, 
it has given no control to another branch. <A judge, 
I presume, cannot sit on a bench without a com- 
mission, ora record of a commission; and the consti- 
tution having given to the judiciary branch no means 
of compelling the executive either to deliver a com- 
mission, or te make a record of it, shows it did net 
intend to give the judiciary that control over the 


executive, but that it should remain in the power of 


the latter to do it or not. Where ditlerent branches 
have to act in their respective lines, finally and 
without appeal, under any law, they may give to it 
different and opposite constructions. Thus, in the 
case of William Smith, the house of representatives 
determined he was a citizen; and in the case of Wil- 
liam Duane, (precisely the same in every material 
circumstance), the judge determined he was no 
citizen. Inthe case of Callender and others, the 
judges determined the sedition act was valid under 
the constitution, and exercised their regular powers 
of sentencing them to fine and imprisonment. But 
the executive determined that the sedition act was a 
nullity under the constitution, and exercised his re- 
gular power of prohibiting the execution of the sen- 
tence, or rather of executing the real Jaw, which 
protected the acts of the defendants. From these 
different constructions of the same act by different 
branches, less mischief arises, than from giving to 
any one of them a control over the others. The 
executive and senate act on the construction that, 
until delivery from the executive department, a 
commission is in their possession and within their 
rightful power; and in cases of commissions not re- 
vocable at will, where, after the senate’s approba- 
tion and the president’s signing and sealing, new 
information of the unfitness of the person has come 
to hand before the delivery of the commission, new 
nominations have been made and approved, and 
new commissions have issued. 

«On this construction I have hitherto acted; on 
this I shall ever act; and maintain it with the pow- 
ers of the government, against any control which 
may be attempted by the judges in subversion of 
the independence of the executive and senate within 
their peculiar department. I presume, therefore, 
that in acase where our decision is by the eonsti- 
tution the supreme one, and that which can be car- 
ried into effect, itis the constitutionally authorita- 


tive one, and that that by the judges was coram non | 


judice and unauthoritative, because it cannot be car- 
ried into effect, I have long wished fora proper 


occasion to have the gratuitous opinion in Marbury | 


vs, Madison brought before the publie, and denoun- 
eed as not law: and I think the present a fortunate 
one, because it oceupies such a place in the publie 
attention, I should be glad, therefore, if, in notic- 
ting that case, you could take occasion to express 
the determination of the executive, that the doc- 
trines of that case were given extra-judicially and 


against law, and that the reverse will be the rule of 
action with the executive. If this opinion should 
not be your own, I would wish it to be expressed 
merely as that of the executive. If it is your own, 
also, you would of course give to the arguments 
such a development, as a ease, incidental only, 
might render proper. I salute you with friendship 
and respect. TH. JEFFERSON, 

To Grorce Hay.” 

Mr. Jefferson was still president at the time this 
letter was written. He declares that ‘the constitu- 
tion intended that the three great branches of the 
government should be co-ordinate and independent 
of each other;’’ that ‘as to the acts which are to be 
done by either, it has given no control to another 
branch;”’ that «‘the doctrines of that case were given 
extra-judicially and against law;” that “their re- 
verse will be the rule of action with the executive;”’ 
and that he would “maintain” his construction of 
the constitution “with the powers of the govern- 
ment, against any control which may be attempted 
by the judges in subversion of the independence of 
the executive,” &e. 

In a letter to judge Roane, dated September 6th, 
1819, Mr. Jefferson adverts to this case, and the 
principles involved in it, in the following terms, 
viz: 

“In the case of Marbury and Madison, the federal 
judges, declared that commissions, signed and sealed 
by the president, were valid, although not delivered. 
I deemed delivery essential to complete a deed, 
which, as long as it remains in the hands of the 
party, is as yet no deed; it is in posse only, but not 
in esse; and I withheld delivery of the commissions. 
They cannot tssue a mandamus to the president, or 
legislature, or any of their officers, the constitution 
controlling the common law in this particular.” 

Again, as late as June 12, 1823, in a letter to 
judge Johnson, Mr. Jefferson speaks thus of this 
case, Viz: 

‘This practice of judge Marshall, of travelling out 
of his case to prescribe what the law would be ina 
inoot case not before the court, is very irregular 
and very censurable. I recollect another instance, 
and the more particularly, perhaps, because it in 
some measure bore on myself. Ainong the mid- 
night appointments of Mr. Adams, were commis- 
sions to some federal justices of the peace for Alex- 


‘The leading principle of our constitution jg the 
independence of the jegislature, executive anq 4 
diciary of each other, and none are more jealoys of 
this than the judiciary. But would the EXCCUtiye 
be independent of the judiciary, if he were Subject 
to the commands of the latter, and to imprisonmer; 
for disobedience; if the several courts could bang, 
him from pillar to post, to keep him constant] 
trudging from north to south, and east to west, a); 
withdraw him entirely from his constitutiona du. 
ties? The intention of the constitution, that cag) 
branch should be independent of the others, js fur. 
ther manifested by the means it has furnished 4, 
each, to protect itself from enterprises of force g:. 
tempted on them by the others, and to none has jt 
given more eflectual or diversified means than {, 
the executive.” 

‘I received, late last night, your favor of the day 
before, and now re-enclose you the subpena. 4, 
I do not believe that the district courts have a poy. 
er of commanding the executive government ty 
abandon superior duties and attend on them, 
whatever distance, I ain unwilling, by any notic: 
of the subpena, to set a precedent which miety 
sanction a proceeding so preposterous.” 

If the courts cannot take the executive offices 
from their public duties, even to testify in court jy 
criminal cases, much Jess can they, at the instance 
of citizens in pursuit of private rights, subject they 
to mandamus and attachment. 

The authorities are sufficient to show that the 
doctrine laid down by the chief justice in the case 
of Marbury vs. Madison, never was recognized as 
law by the executive authority. They will als 
screen the undersigned from the imputation of 4s. 
suming any new ground, when he doubts whether 
this court, or any other, can “issue a mandatns to 
the president or legislature, or any of their officers; 
the constitution controlling the common law in this 
particular.” 

All this reasoning and these deductions the un. 
dersigned begs may be understood as applicable 
solely to the public character and acts of executive 
officers, and not to their character as citizens, or to 
their private transactions. 

SECOND REASON. 

If, according to the constitution, the circuit court 
for the District of Columbia might be clothed by law 
with power to issue a mandamus in such a case, io 





andria. These were signed and sealed by him, but 
not delivered. I found them onthe table of the 
departinent of state, on my entrance into office, and 
I forbade their delivery. Marbury, named in one of 
them, applied to the supreme court for a mandamus 
to the secretary of state, (Mr. Madison), to deliver 
the commission intended for him. The court de- 
termined, at once, that being an original process, 
they had no cognizance of it; and there the ques- 
tion before them was ended. But the chief justice 
went on to lay down what the law would be, had 
they jurisdiction of the case, to wit: that they should 
command the delivery. The object was clearly to 
instruet any other court having the jurisdiction what 
they should do, if Marbury should apply to them. 
Besides the impropriety of this gratuitous inter- 





law? For if there is any principle of law never yet 
tials to the validity ef a deed. Aithough signed 
and sealed, yet, as long as it remains in the hands 
of the party himself, it is in firri only; it is nota 
deed, and can be made so only by its delivery. In 
the hands of a third person, it may be made an 
escrow. But whatever is in the executive offiee is 


and in this case, was actually in my hands, because, 
when I countermanded them, there was as yet no 
secretary of state. Yet this case of Marbury and 


it were settled law, without any animadversion on 
justice.” 


courts to compel the attendance of the president or 
| heads of departments as witnesses in suits at law, 
or eriminal prosecutions, at whatever distance, on 
the ground that their constitutional duties in the 
service of the people of the United States were pa- 
ramount to all others. When, in the case of Smith 
and Ogden, in New York, a subpa@na was issued to 
some of the heads of departments, they were direct- 
ed by him to attend to their official duties, and dis- 
regard it. When the order of the president was 
stated in court as the ground of disobedience, a 
motion was made for an attachment, on the ground 
| that it was insufficient, but the motion failed upon 
/an equal division of the court. 

| In the case of Aaron Burr, a subpena was issued 
| by the court for the president himself, which he 
| disregarded and returned. The following are his 
|remarks upon it in letters to the district attorney, 
) Viz: 








ference, could any thing exceed the perversion of 


contradicted, it is that delivery is one of the essen- | 


certainly deemed to be in the hands of the president; | 


Madison is continually cited by bench and bar, as if 
its being merely an obiter dissertation of the chief 


Mr. Jefferson even denied the power of the, 


such power has been conferred upon them by the acts 
of congress. 


The undersigned is spared the Jabor of investigat- 
ing and illustrating this position by the clear, ani, 
he thinks, conelusive opinion of the attorney gene- 
ral, which he transmits herewith, and requests thet 
it may be considered a part of this letter. | 

That opinion reviews the opinion of the circu 
court, as delivered by chief justice Cranch, and 
| published in the National Intelligencer, and mait- 
tains the following position: 

1. That the argument of the court in favor of the 
jurisdiction claimed by them, is founded on inler 
ences from the language of judge Johnson, in the 
case of McIntyre vs. Wood, which inferences were 
repudiated by the same judge, and by the jucgmell 
of the court in a subsequent case. 
| 2. That there is no substantial difference be- 
‘tween the words of the judiciary act of 1789, whic! 
‘the supreme court have twice decided do nol giv¢ 
the other circuit courts power to issue a mandi 
mus to an executive officer, and the words ol the 
fifth section of the act concerning the District 
| Columbia, on which the circuit court rely; and tha 
the jurisdiction of the latter is, therefore, in this 
spect, no greater than that of the other courts. 

3. That no power is to be derived froin the a“ 
of the 13th of February, 1801, because that be 
was repealed in 1802, without any exception as© 
‘the circuit court of this District. 
| 4. That even if the acts of congress concerning 
this court had given to it, in express terms, 4 )* 

risdiction to issue writs of mandamus to an ene 
ltive officer, to compel him to perform an chiclé 








j 
| 


. - . . 2-2 4 ) yh = 
‘act, no such jurisdiction could be exercised 6” F 


isistently with the provisions of the constitulid 
because such a jurisdiction would be substantia? 
‘an exercise of executive power, which cannot” 
taken froin the president, in whom the constituuc 
| has vested it. 

| 5. That the postmaster general is an execl 
officer, and equally independent with the +o 
‘heads of the executive departinents of any COD’. 
‘in the exercise of his oflicial duties by the J 
| ciary. 





tive 


THIRD REASON. 
| If, by the constilution, congress can clothe the “ains 
‘with authority to issue writs of mandamus ae F 
| executive officers as such, and if they have vesie' - 
‘general power in this court by law, this is not 4° 
| in which that power can be lawfully exercised. 
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' to look a 


the result, has he no decretion? The authority of 
the solicitor, by the words of the Jaw, was “to settle 


oo 


: mus will no 
: relation 
Be jiscretion; 


| to 


tain what it was his duty to do. 


| ces, it at, y 
| . Barry,” &c.; to “inquire into and determine the 


~ equity of their claims ‘for, or on account of, any 
contract’? with the said postmaster general, ‘on 
which their pay had been suspended by the present 
postmaster general,” and to make them such allow- 
ances, &c. 
prescribed in the following words: 


ms to be conceded, that a writ of manda- | 
t lie to compel any one to do an act in 
to the performance of which he has any 
and, to bring this case within that prin- 
the court say, ‘the duty of the postmaster ge- 
nder that act is clear and absolute, leaving 
scretion.”’ Is this so? 
The act does not require the postmaster general 
credit or pay any specific amount. It does not 
tely require him to do any specific act what- 
Whether he would be called upon to cre- 
h or little, or nothing at all, was altogether 
contingent, depending on the solicitor’s award. It 
was not like a law directing, specifically and abso- 
Jutely, the payment of a sum of money, or the per- 
formance of a ministerial act, where the law is the 
only guide. It was necessary for him, in this case. 
t the law and at the solicitor’s award. Of 
ecessity he must compare them together, to ascer- 


1. It see 


ciple, 
neral u . 
him nO dt 


absolu 
soever. 
dit muc 


n 
Now, in making that comparison, and acting upon 


and adjust,” the claims of relators ‘for extra servi- 
» «under certain contracts made with them by W. 


The duty of the postmaster general is 





«And that the postmaster general be, and he is 
hereby directed to credit such mail contracturs with | 
whatever sums of money, if any, the said solicitor 
shall so decide to be due to them, for or on account | 
of any such services or contract.” 

The postmaster general was not required to credit 
the contractors with all the solicitor might award to 
them, but only so munch as he might decide to be 
due “for or on account of such servicce or contract.” 





| What “service or contract??? Why, the ‘service or 
_ contract” described in the preceding part of the act, | 
- “extra service’—a “contract” with W. 7. Barry— | 

» acontract ‘‘on which the pay had been suspended by | 


the present postmaster general.” It issuch allowan- | 


ces, and such only, that the postmaster general is | 


' directed to credit. | 


_ any such service or contract” or not? 


| 


Has he no power to examine and decide whether 
the allowances are of this character or not? Must | 
he not see whether they are ‘‘for or on account of 
If he have no | 
power to look into that point, why are the words | 
attached to the sentence which prescribes his duty? | 
Why was he not directed absolutely to credit “what | 
ever sums of money, if any, the solicitor shall decide to | 
be due to them?”? But one answer can be given: it | 
was the purpose of congress to limit the power of. 
the postmaster reneral to credit and pay, as well as | 





_ that of the solicitor fo allow; and after defining the | 





as 





~ da part of the allowances embraced in the award. 


’ former to pay. 


: claims which the latter was authorised to allow, | 


they limited to the same claims the power of the | 
He was directed to pay the sums | 


| allowed “for or on account of any such service or con- | 
| ceedings, the “case” comes first, the “suit” follows, 


tract,” and nothing more. 


_Again: There are several provisos to the act! 
limiting the power of the solicitor. One of them is | 


~ as follows. viz: provided, the said solicitor is not! 
' authorised to make any allowance ‘for any suspen- 
_ Sion or withholding of money as aforesaid, for al- 
s} lowances or overpayments made as aforesaid, on the 
| route froin Baltimore to Washington, under the con- 
» tract of 1827.” 


If, instead of 1827, the year 1831 
had been used in this proviso, it would have cover- 


This is not a case, therefore, where a specific du- 
ty is enjoined by law, in the performance of which 
there is no discretion, such as the payment of a de- 
finite sum of money, the registering of a certifi- 
cate, or the recording of a patent, and consequent- 
ly it is not a proper ease for a mandamus. 

2. It seems to be conceded, that, under existing 
laws, a writ of mandamus can be issued by a court 
only as a means of exercising its jurisdiction, and 
not for the purpose of obtaining jurisdiction. 

Let us apply the prineiple to this case. The ju- 
risdiction of every court must be original or appel- 
late. Original jurisdiction is where, by authority 
of the constitution and laws, proceedings are origi- 
nated in the court in the first instance. Appellate 
jurisdiction is where, by authority of the same 
constitution and laws, a case is taken out of a low- 
er tribunal into a higher, with a view to a revision 
of the proceedings of an inferior court. 

In this case the circuit court of the District had 
no original jurisdiction to adjudicate upon the 
claims of the contractors. There was no mode 
known to the laws by which they could prosecute 
those claims in any court whatsoever. Congress 
created a special tribunal for that purpose. They 
made the solicitor of the treasury a chancellor for 
the special object, and clothed him with power to 
take evidence and adjudicate upon the claims of 
the contractors. No other court on earth could 
have entertained this ease. 

Nor was any appeal from the decision of this 
special court provided for by the law which created 
it. Neither the circuit court of this District, nor 
the supreme court of the United States, nor any 
other judicial tribunal, had power to bring up the 
case from the solicitor of the treasury, either be- 
fore or after his award, and revise his proceedings. 
No judge could take from, or add to, the amonnt of 
his award, nor has any judge the legal power to say 
whether that officer decided aecording to Jaw or 
against law. The solicitor’s power in this case 
was equal to that conferred on the supreme court 
of the United States in cases subjected to its juris- 
diction, and above that of the circuit court for the 
District of Columbia from which there is an appeal. 
The solicitor had as much power under the law 
which gave him jurisdiction, to issue a mandamus | 
to bring before him, for consideration or revision, a 
case acted on in the District court or the supreme 
court, as either of them has to issne a mandamus to 
bring before them for consideration or revision a 
case decided in his court; and he has as much right 
to interpose by a mandamus to execute their judg- 
ment as they his. 

How, then, do the circuit court get jurisdiction 
in this case? Not by the law, for the law gives 
them none, either original or appellate. They ob- 
tain it by the nandamus, and by that only. 

Is it said that they do not claim jurisdiction to 
inquire into and revise the solicitor’s award?— | 
What, then, does their jurisdiction amount to?— 
What “case” is this, where the jurisdiction is not 
to inquire into, to revise, to adjudge, but merely to 
execute? In the ordinary routine of judicial pro- 


and ‘judgment’ closes the rear. Here it is not a 
‘ease,’ nor a ‘‘suit,”’ of which the court takes cog- 
nizance, but a “judgment.” It is the judgment and 
the award of another independent court, upon the 
proceedings of which the law gives neither resort 
nor appeal to the district court. 

And ifthe court do not intend to look into the 
award of the solicitor, to ascertain whether it be 
according to law or against law, what do they mean 


master general from executing the award, however 
illegal or monstrous may be the allowances which 
it sanctions. 

Is not this absence of power to consider that which 

may be a good reason for the postmaster general’s 
refusal to exeeute the award, the strongest possible 
proof that the court have no authority to institute 
their present proceedings? It will be admitted by 
all, that if the postmaster general could show that 
the award was illegal or corrupt, it would be a good 
excuse for not carrying it into effect until it could 
be revised by some superior tribunal. But this 
court, not being clothed ey law with power to con- 
sider those points, has no authority to judge of the 
legality or reasonableness of the postmaster general’s 
excuses, although they may be such as not only to 
justify him, but to entitle him to commendation. 
_ No man will deny that cases may and do arise, 
in which an executive officer is perfectly justifiable 
In refusing to perform a specific act required of him 
by law. In these eases, he is responsible to his 
superior and to congress, but not to the courts. If 
the postmaster general were directed by express 
law to pay $50,000 to a contractor, and should, be- 
fore doing so, discover that the passage of the act of 
congress had ween procured by false and fabricated 
testimony, it would be his duty to refuse payment 
until the whole subject could be again brought un- 
der the revision of congress. Yet the law might be 
plain and peremptory in its terms, leaving him no 
discretion. Might not this court, upon the princi- 
ples laid down by them, grant a mandamus to the 
claimants? Could they, in such a procceding, in- 
quire into and revise the uct of congress, or would 
they peremptorily order and forcibly compel the 
postmaster general to execute the law, the fraud 
notwithstanding? Ifhbe had no “discretion,” and 
they no power of revision, such must be their deci- 
sion. | 

Hence it is inferred, that the court has _ no juris- 
diction of this case in law, and can only obtain 
what they may exercise by their mandamus; a 
proof that a writ of mandamus will not lie in such 
a case. 

FOURTH REASON. 

The court have ordered the postmaster general to 
perform A LEGAL IMPOSSIBILITY. 

A mandamus is a command to do a specific act. 
The specifie act ordered to be done in this case is 
to credit the relators with the full amount of the 
solicitor’s award. A credit can only be given by 
an entry upon some book in which their accounts 
are lawfully kept. 

No aceounts are kept with contractors in the 
post office department, nor has the postmaster 
general the custody or control of the books in 
which they are kept. All the accounts of the post 
office department are kept in the treasury depart- 
ment by the auditor created for that purpose by the 
act of July 2d, 1836. That officer is appointed by 
the president and senate; and so far is he from 
being dependent on the eget general, that 
his clerks are appointed by the secretary of the 
treasury. To his office have been transferred long 
since all the accounts, and the books connected 
with them, formerly kept by the postmaster general. 

By adverting to the fact that the act for the relief 
of Messrs. Stockton & Stokes, and that to change the 
organization of the post office department, passed 
on the same day, the occasion of this practical dis- 
crepancy between them will be understood. The 
former was drawn with reference to the organiza- 
tion of the department at the time of its introduc- 
tion into congress. Then the postmaster general 
kept the accounts, and the entries in the books 
were his entries. He had the legal power and 
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3 by calling on the postmaster general to give his 
z Had it done so, and had the award embraced that nee for not sacttina ‘t into execution? OTF they 
act F | or any other allowance prohibited by the provisos, | mean any thing by such a call, it must be that they 
act | Would it not have been the duty of the postmaster | wil] consider the reasons which may be adduced by 
§ dye to refuse the credit and payment? It cannot him, and decide whether they be sufficient or not. 
doubted. But how could he ascertain whether | Suppose the postmaster general were to allege that 
Coa ee was prohibited by the proviso or not? the solicitor had considered and allowed claims 
> the all ° do it in any other way than by examining | which he was not authorised to allow by the act of 
SI in i gous .and comparing it with the proviso? | congress from which he derived his authority. If 
Da fuse t Ns opinion, it were prohibited, he would re- | this were true, it would certainly be a good reason 
one ther ° pay it; if not, he would pay it. And is/ for not paving the award. But could the circuit 
lion; fase ¢ not discretion here? May he not pay, or re- | court inguire into their truth? Whence do they 
ay of th © pay, according to his opinion of the power | derive the power to inquire or decide whether the 
t & ie ® solicitor to make the allowance? solicitor allowed too much or too little: whether he 
100 ae Qn these points there can be no doubt that the | adhered to the law or transcended the law; whether 
4 fhe cnaster general has a discretion. But what is he awarded to the claimants a just compensation 
: ee between his right to determine whe-|for services actually rendered, or heaped upon 
cific © solicitor has transcended his power on spe- | them tens and hundreds of thousands, withont sha- 
di: a di a 9 or in his award generally? Had he not | dow of contracts or pretence of service? Nothing 
— an scretion to refuse to pay the whole award or| would seem more plain, than that the court have 
: ee of it, if he honestly believed it contrary | no power to call for books and papers, or summon 

watt Mae he fou i Tf, on looking at the law and the award, | witnesses, or consider statements, with a view of 
a anth nd that the solicitor had departed from his | deciding whether the award of the solicitor be right 
i eS ority altorether, it cannot be doubted that he 


authority to give a credit to the contractors in this 
case. But this power and authority was taken 
from him by another act on the day the act for their 
relief passed. That the act now in question was 
not altered so as to accommodate it to the change, 
and require the credit to be given by the new 
auditor instead of the postmaster general, was 
doubtless an inadvertence; but it is one which the 
legislative authority alone can correct. As the law 
stands, the postmaster general has just as much 
authority to make entries in the books of the second 
third and fourth auditors, as he has in those of the 
auditor created by the act of 1836. 

Hence the court will perceive that they have 
ordered the postmaster general to do that which he 
cannot lawfully do—to enter a credit or credits on 
books of which he has neither thé custody nor con- 
trol. 

These views the undersigned submits to the court 
with much confidence in their soundness. He 
thinks it is shown: 

1. That it is the function of the executive “to 
take care that the laws,” special as well as general, 
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een his duty, to decline carrying it into effect. 


or wrong. If they have no such power, it is palpa- 


“be faithfully executed;” and that of the judiciary 





ble that they cannot make any examinations, and | 
come to any decision which can exonerate the post- 


to expound such as require it; that to the president 
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of the United States, and not to the couris of jus- 
tice, belongs the duty of directing and controlling 
all executive officers in the performance of their 
official duties; and that when the courts interpose 
to control them, they assume an executive function, 
invade the province of the president, and subvert 
the constitutional assignment of powers. 

2. ‘That congress have not conferred or attempt- 
ed to eonfer on the circuit court for the District of 
Columbia authority to issue a writ of mandamus, 
for the purpose of controlling executive officers 
in the performance of their duties, whether general 
or specific; that the postmaster general is an exe- 
cutive officer; that in the matter upon which this 
proceeding has originated, he has acted in that ca- 
pacity; and that he is not lawfully controllable 
therein by a writ of mandamus. 

3. That in the case before the court, the post- 
master general had a clear and undoubted discre- 
tion, in the exercise of which he is amenable to no 
judicial tribunal; and that the court, having no ju- 
risdiction of the matter in question, either original 
or appellate, cannot lawfully court and obtain it by 
a mandamus. 

4. That the court have ordered the postmaster 
general to do that which he has no lawful power to 
do, not having official custody or control of the 
books on which the credits are commanded to be 
entered. 

In addition to these persuasive considerations, it 
cannot be forgotten that the power now asserted 
has been slumbering from the birth of the consti- 
tution; and now, almost half a century from the 
organization of the government, is for the first 
time called into requisition. How was it that Mar- 
bury, after his right to his commission was go 
strongly asserted by the supreme court, did not 
bethink himself of a resort for redress to the circuit 
court for the District of Columbia? Why is it that 
the numberless claimants whose accounts have been 
rejected at the treasury, though asserted by them 
to be clearly warranted by law, have not applied to 
this court for its mandamus to compel the auditors 
and register to give them credits upon their books? 
Why did not the bank of the United States, instead 
of agitating the country and thundering in the ca- 
pitol, apply to this court for its mandamus to com- 

el the secretary of the treasury to restore the pub- 
lic ‘deposites, which, it was alleged, had been re- 
moved from it in contempt of law and in violation 
of the constitution? Have none of these occasions 
been sufficient to rouse this giant power from its 
enduring slumber? Are its mighty arms to be flung 
aloft for the first time in vindication of post office 
extra allowances of doubtful legality and undoubt- 
ed enormity, which have already been denounced 
by congress and condemned by the nation? 

The undersigned desists from a theme on which 
itis not pleasant to dwell. It has been his studied 
effort to avoid, as far as possible, expressions cal- 
culated to wound sensibility or create excitement. 
The voice of reason alone is worthy of a subject 
so comprehensive and so grave. Ifa sentence, or 
a word, is to be found in this paper which can 
justly be construed as disrespectful to the court, or 
personally reproachful to any one, it has escaped 
through inadvertence, and conveys a meaning which 
was not intended. AMOS KENDALL, 

Postmaster general. 

June 24, 1837. 

OPINION OF THE ATTORNEY GENERAL 
In relation to the power of the circuit court for the 

District of Columbia to issue a mandamus to com- 

pel the postmaster general to credit Messrs. Stock- 

ton and Stokes and others witha certain sum of 
money. 
Attorney general’s office, June 19, 1837. 

Sir: I have had the honor to receive your letter 
of the 7th inst. enclosing a printed copy of the opi- 
nion delivered by the chief judge of the circuit 
court of the District of Columbia for the county of 
Washington, upon the application of Wriiram B. 
Stoxes and others fora writ of mandamus, to be 
directed to the postmaster general of the U. States, 
and requesting me to examine it, and to inform 
you, whether T find any thing therein to change the 
opinion heretofore expressed by me, relative to the 
jurisdiction of the court over the matter in ques- 
tion. 

Pursuant to this request, I have examined the 
paper referred to me, with the attention and respect 
due to its author and to the court of which he is the 
organ; but, after the fullest consideration which I 
have been able to give to the arguments contained 
in it, I still adhere to the opinion, that the court 
had no power to issue the writ in question. 

The case proposed by you, in your communica- 
tion of the 29th ultimo, and now presented, relates 
to the power of the circuit court of this District to 


executive officer of the Uniled Slates—for the pur- 
pose of compelling him to perform an official act, 
alleged to have been enjoined upon him by a spe- 
cial act of congress, passed for the relief of the par- 
ties applying for the writ. This act treats exclu- 
sively of certain claims depending in the post office 
department, and growing out of contracts with that 
department; it refers these claims to the solicitor of 
the treasury for settlement; and it directs the post- 
master general to credit the contractors with what- 
ever sum of money, if any, the solicitor shall de- 
cide to be due them. ‘The duty imposed by this 
law is therefore, in every sense, an official duty; it 
relates to the business of his department; it is im- 
posed on him by his name of office. The solicitor 
of the treasury has made an award, by which he 
decides that certain sums of money are due to the 
contractors, and the postmaster general has credited 
them with a part of these sums; but, for reasons sa- 
tisfactory to his own judgment and sense of duty, 
has refused to credit the balance, until directed so 
to do by a further act of congress. The contrac- 
tors have applied to the late president of the United 
States to take order, by virtue of his constitutional 
duty to see the laws faithfully executed, for the 
crediting of the balance; but, being satisfied with 
the course of the postmaster general, he declined 
making any such order, and referred the parties to 
congress for further legislative directions. The 
like application has been made to the present chief 
magistrate, who deemed it inexpedient to interfere 
with the disposition of the subject made by his 
predecessor; and the parties now apply to the cir- 
cuit court of this District for an order, in the form 
of a writ of mandamus, to the postmaster general, 
to credit and pay the balance of the solicitor’s 
award, on the ground that this is a mere ministerial 
act, to the performance of which the applicants 
have a fixed legal right, under the act of congress 
as it now stands, and for which they have no other 
adequate legal remedy. The court has so far 
adopted these views as to issue an allernative man- 
damus, commanding the postmaster general to give 
the credit applied for, or to show cause why he has 
not done so; but it has reserved the question whe- 
ther the mandamus shall issue to command the pay- 
ment of the balance, for further consideration when 
the result of the first writ shall have been ascer- 
tained. 

In my former communication it was shown, that 
according to the decisions of the supreme court of 
the United States, in the cases of McIntyre vs. 
Wood, (7 Cranch, 504), and McClung vs. Silliman, 
(6 Wheaton, 598), the circuit courts of the United 
States, out of the District of Columbia, have no 
jurisdiction, under the laws now in force, to issue 
a writ of mandamus to an officer of the executive 
departments; and the opinion was expressed, that 
the acts of congress organizing the circuit court of 
this District, and regulating its jurisdiction, though 
they conferred some powers not delegated to the 
other circuit courts, did not, in express terms, or 
by any general grant of power, authorise it to issue 
a writ of mandamus to an executive officer of the 
United States; and therefore, that its jurisdiction, 
in this respect, was the same with that of the other 
circuit court. 

The character and effect of the decisions referred 
to, as to the other circuit courts, and the necessity 
of proving, before the writ applied for can be issu- 
ed by the circuit court of this district, that con- 
gress have conferred on it a jurisdiction, in this 
particular, not possessed by those courts, are fully 
admitted in the opinion before me; and the court 
would doubtless have come to the like conclusion 
with me, had it taken the like view of the acts of 
congress regulating its jurisdiction. The opinion 
maintains, that the power and jurisdiction conferred 
on this court are much more comprehensive than 
those possessed by the other circuit courts, and suf- 
ficiently so to include the power in question. To 
establish this, a comparison is instituted between 
the acts of congress relative to these courts; and 
the result of this comparison, aided by inferences 
and reasonings thereon, drawn from the language 
of the supreme court in the cases referred to, is 
supposed to be in favor of the jurisdiction claimed 
by this court. 

The result, in my opinion, is directly the re- 
verse, 

The power and jurisdiction of the ordinary cir- 
cuit courts of the United States, so far as regards 
this subject, depends on the following clauses of 
the llth and 14th sections of the judiciary act of 
1789. 

The 11th section provides “that the circuit courts 
shall have original cognizance, concurrent with 
the courts of the several states of all sutfs of a civil 
nature, at common law, or in equity, where the 
matter in dispute exceeds, exclusive of costs, the 














issue a. mandamus to the postmaster general—an 


ed States are plaintiffs or petitioners; or an ajie, . 
a party; or the dispute is between a citizen of the 
state where the suit is brought and a citize, ,; 
another state.” * 
The 14th section enact, “that al! the befor 
tioned courts of the United States shall have 
to issue writs of scire fucius, habeas corpus, ay¢ al 
other writs not specially provided for by staty;, 
which may be necessary for the exercise of thei, "i 
spective jurisdictions, and agreeable to the Principles 
and usages of law.”’ 
On these provisions, the supreme court helq in 
the case of McIntyre vs. Wood, (7 Cranch, 594) 
that the circuit court of Ohio did not possess 41; 
nye to issue a mandamus to the register of the 
and office. The power of the circuit courts, undo, 
the general words of the Mth section, to issue wri, 
of mandamus in some cases was not denied; but i 
was held, that the power was confined exclusively 
to cases in which the writ might “be necessyp, io 
the exercise of their jurisdiction.” By this yyy 
meant, as explained in the subsequent case of 
McClung vs. Silliman, (6 Wheaton, 598), that th, 
mandamus can only be issued “in cases where tip 
jurisdiction already exists, and not where it is to jy 
courted or acquired by means of the writ proposed ty 
be sued out.” 

The powers and jurisdiction of the circuit court 
of the District of Columbia, so far as regards the 
present question, are conferred by the 8d and 31) 
sections of the act ‘concerning the District of Co. 
lumbia,” approved February 27th, 1801. 

The material part of the 2d section is as follows 
‘That there shall be a court in the said District, 
which shall be called the circuit court of the District 
of Columbia; and the said court and the judges there. 
of, shall have all the powers vested in the cireyj{ 
courts, and the judges of the circuit courts of the 
United States.” 

The 5th section is in the following words: «That 
the said court (the circuit court of the District of 
Columbia) shall have cognizance of all crimes and 
offences committed within the said District, and of 
all cases in law and equity between parties, both o 
either of which shall be resident, or shall be found 
within the said District; and also of all actions oy 
suits of a civil nature, at common law or in equity, 
in which the United States shall be plaintiiis or 
complainants; and of all seizures on land and water, 
and all penalties and forfeitures made, arising or 
accruing under the Jaws of the United States.”” 

On the latter of these sections, (the Sth), judge 
Cranch holds that it confers on the circuit courtol 
the District of Columbia a jurisdiction not given to 
the other circuit courts, which may be enforced by 
the writ of mandamus, whenever such a writ is ne 
cessary to the exercise of that jurisdiction. Tis 
view of the case appears to have been suggested by 
the following remarks of Mr. Justice J olinson, it 
the case of McIntyre vs. Wood: “Had the 11th see 
tion of the judiciary act covered the whole grovnd ¢/ 
the constitution, there would be much reason for es 
ercising this power (the power of issuing writs 
mandamus) in many cases wherein some ministerid 
act is necessary to the completion of an individil 
right, arising*under the laws of the United States, 
and the 14th section of the same act would sant 
tion the issuing of the writ for such a purpose. 
But although the judicial power of the United 5t:'s 
extends to cases arising under the laws of the l. 
States, the legislature have not thought proper" 
delegate the exercise of that power to its circu 
courts, except in certain special cases.” 

In order to bring the case within these remarks 
judge Cranch argues that the 5th section abor 
quoted, has covered the whole ground of the consitt\ 
tion of the United Siates, and much more, excep! 
to certain cases not material to the present discu* 
sion; and that, with such exception, the circult 
court of the District of Columbia has cognizance : 
all cases in Jaw and equity, whether arising under . 
constitution or laws of the United States, or under s 
adopted laws of Virginia and Maryland, wilh 
only condition that one of the parties shall be reside 
or found within the District; and that the ict 


© men. 
POwe; 


that condition” of whieh Mr. Justice Johnson spe 
He also argues, chiefly on the authority of 4 part é 
the opinion of clfief justice Marshall, in the 
ed case of Marbury vs. Madison, (1 Cranch, 153) 
that the act of congress for the relief of the yer 
tors, directs the performance, by the postmast’ 
yeneral, of a mere ministerial act; that the righ! g 
the relators, and the obligation of the postma', 
general, are clear and absolute; that the refus? : 
the latter to perform the act, makes a case 1" ¥" 
of which the court has jurisdiction; that the 0” 
appropriate remedy is by writ of mandamus; 
this writ is therefore necessary to the exerci™ 
the jurisdiction of the court, and that the court! 





sum or value of five hundred dollars, and the Unit- 


not only the power, but is bound, to issue it. 


court of the District of Columbia is therefore, “" Fy 
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McClung vs. Silliman, and to the judgment render- 
' edin the latter case. 


- upon inferences drawn from the language of that 
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The whole of this argument rests on the assump- 
., that if the grant of jurisdiction covers the 
ee eround of the constitution, it will include the 
: wet to issue a writ of mandamus to an executive 
Paice? commanding the performance of an official 
ct provided the court shall be of opinion that such 
ct is merely ministerial in its nature—an assump- 
en inferred by the court, from the above quoted 
remarks of judge Johnson. I shail hereafter have 
occasion to show, that the existence of such a juris- 
diction In any of the courts is incompatible with the 
jistribution of the powers of government made by 
the constitution, and with the separate and inde- 
endent authority vested by it in the president; but 
before entering on that subject, some objections of 
a minor, but perhaps not less decisive nature, may 


1. The above quoted observation of Mr. Justice 
JoHNsoN was not necessary to the decision of the 
case of McIntyre vs. Wood; and the use now made 
ofit by the circuit court appears to be repugnant 


ge in the case of 


The existence of this objection is fully admitted 
by chief justice CRaAncH, in the following remarks: 

«But, although we have shown, as we think, that 
even under the opinion of the supreme court, in 
McIntyre vs. Wood, this court has power to issue 
a writ of mandamus in the present case, yet it may 
possibly be objected that our argument is founded 
opinion; which inferences Mr. Justice JouHnson, 
in the case of McClung vs. Silliman, (6 Wheaton, 
598), repudiates.” 

Let us see how the objection is gotten over. 

In the first place it is sugzested that “the only 
point decided inthe case of McClung vs. Silliman 
was, that a state court cannot issue a mandamus to 
an officer of the United States:” and the remarks of 
judge Johnson repudiating the inferences referred 
to, are therefore treated as unnecessary to the de- 
cision of the cause. 

Ifthis were so, it might still be replied that the 
obiter remarks of the judge who delivered the opi- | 
nion of the court, repudiating inferences drawn | 
from obiter remarks of the same judge in a former 
case, are abundantly sufficient to meet an argument 
founded on such inferences. But I think it will be 
seen, on comparing judge Johnson’s statement of| 
the facts with subsequent parts of his opinion, that 
the case presented another point which directly call- 
ed for the remarks in question. 

Mr. Justice JoHNson says: “the plaintiff in er- 
ror, who was also the plaintiff below, supposes | 
himself entitled to a pre-emptive interest in a tract | 
of land in the state of Ohio, and claims of the re- 
gister of the land office of the United States, the 
legal acts and documents upon which such rights 
are initiated. The officer refuses, uncer the idea 





that the-right is already legally vested in another, | 
and that he possesses, himself, no power over the 
subject in controversy. A mandamus is then moved | 
forin the cireuit court of the United States, and | 
that court decides that congress has vested it with 
no such controlling power over the acts of the mi- 
nisterial officers in the given case. The same ap- 
plication is then preferred to the state court for the 
county in which the subject in controversy is situat- 
ed. The state court sustains its own jurisdiction 
over the register of the land office; but, on a view 
of the merits of the claim, dismisses the motion. 
From both these decisions appeals are made to this 
court in the form of a writ of error.” He then re- 
fers to the decision in McIntyre vs. Wood: says the 
luiluence of that decision on the cases before the 
court, is resisted on the ground that it did not then 
appear that the controversy was between parties, 
who, under the description of person, were entitled 
to sue in the cirenit court of the United States; 
and that <it is now contended, that as the parties to 
this controversy are competent to sue under the 
1ith section, being citizens of different states, that 
lus is a case within the provisions of the 14th sec- 
lion, and the circuit court was vested with power 
to issue this writ, under the description of a writ 
ny provided for by statute, but necessary for 
We exercts2 of its jurisdiction.” 

Pd appears that, besides the question con- 
when the power of the state court, the question 
er the circuit court of the United States for 
sisi state of Ohio could issue a mandamus to a re- 
ep of the land office, to decide conflicting claims 
cities of purchase, one claimant being a 
site of Ohio, and the other a citizen of another 
wi, was also submitted for decision. The ar- 
oi ent of the plaintiff’s counsel in support of such 
Jurisdiction, like that of the circuit court of this 


istr; ; A 
trict in the present case, was founded on infer=. 


ences 


drawn from the language held by judge 


| the word “cases,”’ in that clause of the constitution 





°Anson in the case of MelIntyre vs. Wood. The 


judge notices it at length; rejects, in the most de- 
cided manner, the inferences on which it rested; 
and thus disposes of that part of the case which re- 
lated to the proceedings before the circuit court. 

Another answer to the anticipated objection is, 
that the circuit court of this district has cognizance 
of all cases in law and equity, however, arising, be- 
tween parties, both or either of which are resident 
or found within the District—a position constantly 
insisted on in the opinion, and which I propose to. 
examine under the next head. 

2. Admitting for the sake of argument that the con- 
struction given to the language of judge Jounson 
in the cases referred to, is the correct one, and that 
the argument founded on it is sound in principle, 
still the present case cannot be distinguished from 
those decided by the supreme court, because there 
is no essential difference between the 5th section of 
the act “concerning the District of Columbia” on 
which the circuit court relies for its claim of juris- 
diction over all cases.in law and equity, however 
arising, and the 11th seetion of the judiciary act of 
1789, which prescribes the jurisdiction of the other 
courts. 

The material words of the 5th section, omitting 
other classes of cases, are, that the circuit court of 
this District shall have cognizance “of all cases in 
law and equity between parties both or either of which 
shall be resident, or shall be found within the said 
District. 

Those of the 11th section, omitting value and al- 
ternative cases, are, that the circuit courts of the 
United States shall have cognizance ‘of all suits of 
a civil nature at common law or in equity, where the 
dispute is between a citizen of the state where the sutt 
ts brought, and @ cilizen of another state.” 

Except that in the other circuit courts, it is re- 
quisite, that the one party should be a citizen of the 
state where the suit is brought, and the other party 
a citizens of another state; and that in this District 
it will be sufficient if either of the parties be resi- 
dent or be found here, there would seem to be no 
substantial difference between the two provisions. 
Indeed, unless the phrase ‘‘all cases in law and equi- 
ty’? used in one case,means something different 
from “all suits of a civil nature at common law or in 
equity,”’ used in the other, it is certain, that there 
can be no such difference, and consequently that 
the power and jurisdiction of the circuit eourt of 
this District, in regard to the writ of mandamus, so 
far as depends on the fifth section above quoted, are 
precisely the same with those of the other circuit 
courts. 

It may be inferred from the opinion of the circuit 
court, that the former of these phrases was supposed 
to mean something more comprehensive than the 
other, and so much more so as to cover the whole 
ground of the constitution, which it was adjudged, 
in McIntyre vs. Wood, that the other phrase did 
not do. No reason is very distinctly assigned for 
this distinction; but it appears to rest on the use of 


which provides that the judicial power of the Unit- 
ed States ‘shall extend to all cases in law and equity 
under the constitution and laws of the United States, 
&e.” But according to the supreme court of the 
United States, and to the opinions of other exposi- 
tors of the constitution, the word ‘‘case,” in this 
section, means neither more nor less than the word 
“suit.” Mr. Justice Story, in his commentaries 
(vol. iii, p. 507) in answer to the inquiry what con- 
stitutes a case within the meaning of the clause, re- 
marks, that ‘“‘a case, in the sense of this clause, 
arises when some subject, touching the constitution, 
laws or treaties of the United States, is submitted to 
the courts by a party, who asserts his rights in a 
form prescribed by law. In other words, a case is 
a suit in law or equity, instituted according to the 
regular course of Judicial proceedings; and when it 
involves any question arising under the constitution, 
laws or treaties of the United States, it is within 
the judicial power confided to the union.” And 
for this, he cites the decisions of the supreme court 
and other authorities. On the other hand, the su- 
preme court held, in 2 Peters, 464, that the word 
‘<suit,” used in the 25th section of the judiciary act, 
applies to any proceeding in a court of justice, by 
which an individual pursues that remedy in a court 
of justice which the law allows him. It seems 
therefore to be settled, that the words are substan- 
tially convertible terms, the one referring to the 
subject matter of a judicial proceeding, and the 
other to the proceeding on such subject matter. 
The words of the two acts being substantially 


‘overruling the decisions of that court, can words of | 


precisely the same import in the 5th section of the 
act of 1801, he held to cover that whole ground, and 
to authorise the issuing of such a writ? 

It may be admitted, that under the words above 
quoted from the 5th section, taken in connection 
with the first section of the same act, which de- 


clares that the laws of Virginia and Maryland, as 


they existed at the date of the act, shall continue 
and bein force in the parts of the districts ceded by 
those states respectively, the court may lawfully 
issue writs of mandamus, even as original process, 
in all cases, arising between individuals, both or 
either of whom are resident or may be found with- 
in the District, in which by the law of Virginia, or 
of Maryland, as the case may be, such writs could 
be issued. If this be so, as [ incline to think it is, 
it is because this remedy existed as a part of the 
adopted local law, which is declared to remain in 
force, and to which, for the purpose of this remedy, 
the jurisdiction of the circuit court is attached.— 
But it is impossible to aequire any such jurisdic- 
tion, in this way, over the officers of the United 
States in their official capacities, because in those 
capacities they were never subject to the laws of 
Virginia or of Maryland; nor did those laws ever 
include, nor could they confer, any jurisdiction 
over them by mzndamus, or otherwise. 

Officers of the United States cannot sue in their 
names of office, except when expressly authorised 
so to do by act of congress; and the like legis- 
lative provision is necessary to render them liable, 
in their official capacities, to the process of the 
courts. No such provision is found in the act con- 
cerning the District of Columbia. 

It is also worthy of remark, that, notwithstanding 
the strong opinion of chief justice MARsHALL, in 
the case of Marbury vs. Madison, in favor of the 
right of the applicant to a remedy by mandamus in 
any court possessing jurisdiction, no proceeding in 
the circuit court of this District appears to have 
been instituted, or to have been thought of by the 
parties or their counsel, though the court then pos. 
sessed precisely the same power, in this respect, 
which it possesses now, and though all the parties 
were residents of the District. This omission, un- 
der all the circumstances, proves very clearly that 
the jurisdiction now claimed was not then suppos- 
ed to exist. Instances have no doubt frequently 
occurred since that period, in which individuals 
have deemed themselves aggrieved by the action of 
the executive officers, in cases affecting the rights 
of such individuals; but this appears to be the first 
application ever made to the circuit court of the 
District for a remedy by mandamus. After the 
most careful examination of the various provisions 
of the act of 1801, ‘‘concerning the District of Co- 
lumbia,” I find nothing in those provisions to au- 
thorise the application of such a remedy. 

3. In a subsequent part of the opinion, the claim 
of jurisdiction is defended on another ground.— 
“Our powers,” say the court, ‘are given by the 
third, and our jurisdiction by the fifth section of the 
act of the 27th of February, 1801;”’ and after quot- 
ing the third section, (copied above), the opinion 
suggests, that the only circuit courts and judges of 
the circuit courts existing when the act of the 27th 
of February, 1801, was passed, were those ordain- 
ed and established by the act of congress of the 

8th of February, 1801; that the tenth and eleventh 
sections of that act were far more comprehensive 
than the act of 1789, organizing the former circuit 
courts, and covered the whole ground of the con- 
stitution; and that if they had been in full force 
when the case of McIntyre vs. Wood arose, the de- 
cision in that case would probably have been differ- 
ent; and the proposition is advanced, that “although 
the act of February 13th, 1801, was repealed by 
the act of 1802, yet the repeal did not, in any man- 
ner, affect the powers or jurisdiction of this court, 
given by the act of the 27th of February, 1801.” 

From the subordinate place assigned to this ar- 
gument, it does not seem to be much relied on by 
the court; and, in my judgment, it is wholly untena- 


ble. 


It is true that the act of the 27th of February, 
1801, was passed fourteen days after the enactment 
of the law changing the judiciary system, and es- 
tablishing new circuit courts of the United States, 
and that it gave a more extensive jurisdiction than 
the eleventh section of the act of 1789; but it is 
scarcely correct to speak of those courts as in exist- 
ence on the 27th of February, 1801. The law 
creating them was passed on the 13th of February, 





the same, can there be any difference in their legal | 
effect? And if the words used in the 11th section | 
of the act of 1789, do not cover the whole ground of 
the constitution, and therefore do not authorise the 
issuing of a mandamus to an executive officer of 
the United States as an original remedy, as has 





been adjudged by the supreme court, how, without 


and the nominations were made and acted on be- 
tween that day and the third of March, 1801; but no 
one of the courts was organized, and probably no 
one of the judges actually in office on the 27th of 
February. ‘This, however, is not very important, 
because the third seetion of the act of the 27th of 
February, 1801, concerning this District, contains 
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no specific reference to the act of 13th of February, 
but merely says ‘that the said court, and the judges 
thereof, shall have all the powers vested in the circuit 
courts, and the judges of the circuit courts, of the 
United States.” The object of this section evident- 
ly was to define the general powers of the court, 
and not to enter into the details rendered necessary 
by the peculiar condition of the District, which was 
done in the fifth section. Its general powers, and 
the general powers of its judges, were to be the 
same with those of the circuit courts,and the judges 
of the cireuit courts of the United States, not as 
defined in any particular law, but as they should, 
Srom time to time, be vested by law in those courts 
and judges. This, it seems to me, is the plain 
meaning of the clause. Consequently, although so 
long as the act of 1801 remained in force, its pro- 
visions formed the measure of the general powers 
of the circuit court of this District; yet when it was 
repealed, and the old provisions of the act of 1789 
substituted in its place, those substituted provisions 
became thenceforward the measure of its general 
powers. ‘This is the general rule of interpretation 
in such cases, because it is not to be presumed, 
unless the contrary be expressly declared, that the 
repealed law shall remain in force, in respect to 
any one of several cases standing on the same 
ground, and thus produce an unnecessary and ano- 
malous distinction. ‘This rule is especially appli- 
cable to the present ease. ‘The act of the 8th of 
March, 1802, repeals the acts of the 13th of Fe- 
bruary, and the 3d of March, 1801, from and after 
the first day of July then next, and contains no 
exception whatever of the court established in this 
District. ‘The 3d section expressly declares ‘that 
all the acts, and parts of acts, which were in force 
before the passage of the aforesaid two acts, and 
which, by the same, were either amended, explain- 
ed, altered or repealed, shall be, and hereby are, 
after the said first day of July next, revived, and 
in as full and complete force and operation, as if the 
said two acts had never been made.” Under these 
circumstances, it seems to me impossible to derive 
any power from the act of the 13th February, 1801; 
and I shall therefore omit any reference tu the par- 
ticular provisions of that law. 

4. 1 do this, the rather, because, in my judg- 
ment, neither the provisions of that law, supposing 
thei to be in force, nor those of any other law that 
has been, or can be passed, under our present con- 
stitution, however broad they may be in their terms, 


ean confer on any court of the United States, the | 


power to supervise aud control the action of an 
executive officer of the United States in any of- 
ficial matter, properly 2 phan to the exe- 
cutive department in which he is employed. 

In my former communication, I did not deem it 
needful to enter into an exposition of this part of 
the case. The two decisions of the supreme court 
to which i referred, seemed sufficient for my pur- 
pose, and for obvious reasons connected with the 
history of the case of Marbury vs. Madison, I pur- 
posely refrained from any allusion to that case. The 
claiin of jurisdiction now made by the circuit court, 
and the course of reasoning by which it is support- 
ed, involving as they do an assertion of power to 
direct not only the postmaster general, but every 
other executive officer residing within the District, 
in the performance of his official duties when they 
are supposed to affect the legal rights of an in- 
dividual, compel me to explain the constitutional 
grounds on which this part of my opinion is found- 
ed. 

The proceedings of the convention which framed 
the constitution, abundantly prove the earnest de- 
sire of its authors to separate the three great de- 
partments, the legislative, executive and judicial 
from each other, and to render each independent of 
the other two. This general object was accom- 
plished, with a few specified exceptions, by the ac- 
tual provisions of the constitution. It declares that 
“the executive power shall be vested in a president of 
the United States.”” In accordance with this funda- 
mental arrangement, it subsequently provides that 
the president “shall take care that the laws be fuith- 
fully executed.” Asa means to the performance 


‘of this duty, it gives to the president the exclusive 


power of appointing, by and with the advice and 
consent of the senate, the principal officers in the 
executive departments; it authorises him to require 
from them their opinions in writing, ‘‘upon any 
subject relating to the duties of their respective of- 
fices;”’ it secures the appointment of inferior execu- 
tive officers to the president alone, or to the heads 
of departments, as congress shall by law direct; 
and according to a construction coeval with the 
existence of the government, and settled on the 
fullest deliberation, it also secures to the president 
the power of removing at pleasure, either by his 
own act or through the agency of the heads of the 
departments, every officer employed therein. 





The obvious designs of all these provisions was | 
to make the president responsible for the faithful 
execution of the laws, and for the official acts of 
all the officers of the executive department. Not 
that he should be liable to impeachment, or other 
criminal procedure, or to a civil action, for every 
illegal act or culpable omission of each one of those 
officers. Their great number, the distance of many 
of them from the seat of governinent, and the multi- 
farious character of their duties, render it impossi- 
ble for any one man to give such attention to their 
conduct as to become responsible for them in that 
sense; and the Jaw, whether prescribed by a con- 
stitution or otherwise, never requires impoassibili- 
ties. Nor that the inferior officer should be exempt 
from personal responsibility by impeachment, in- 
dictment or civil action, for any culpable act or 
omission of duty, even though he may be able to 
plead in his excuse the express direction of the 
president. But it is possible for the president, 
through the heads of the executive departments, 
to give more or less attention to the proceedings of 
cack department, and to take care that the laws 
concerning it be faithfully executed; and it is agreea- 
ble to reason and to the rules of law, that where 
two persons unite in the performance of an illegal 
act, or in a culpable omission of duty, each toa 
greater or less extent, and according to the circum- 
stances of the case, should be personally respon- 
sible, although one of them may have an official 
superiority to the other. This species of responsi- 
bility it was the design of the constitution to fasten 
upon the president; and hence it vests in him, and 
in him alone, with a few specified exceptions, the 
whole executive power of the government. It is 
trne that, within a few years, the doctrine has been 
advanced, that when the constitution says ‘‘ihe 
executive power shall be vested in a president of the 
United States,” it merely intends to give a name 
to the department, and not to grant any executive 
power; and that, on this ground, efforts have been 
made to prove that the president alone does not 
possess the power of removal; but it is also true, 
| that this doctrine is directly opposed to the natural 
import of the language used; to the principles on | 
which the power of removal was established by the 
first congress; to the expositions then and since 
| given by the ablest expounders of the constitution; 
_and to the actual course of the government, acquies- 
ed in by all its branches, during the whole period of 
its existence. 

The system thus ordained by the constitution, 
whatever diversity of opinion may have existed, or 
may yet exist, as to its expediency, cannot be vari- 
ed or interfered with by the legislature or the judi- 
ciary. It belongs to the legislature to create the 
executive departments, to define their powers and 
duties, to provide the requisite officers, to prescribe 
their various functions, and to make all other legal 
provisions which may be necessary and proper to 
regulate the action of those departments. But when 
a law is once passed for the government of the ex- 
ecutive officer, all that appertains to its execution 
falis under the care of the president. It is his pro- 
vince to instruct and command the officer; to re- 
move him if he acts unfaithfully; and to appoint one 
in his place who will fulfil his duty agreeably to 
law. No other department of the government can 
exercise this power of removal; the legislature can- 
not do it themselves; nor can they devolve it on the 
judiciary; nor can those two departments combined 
take it from the president. 

It results from the foregoing principles, that the 
writ of mandamus cannot be issued by any court of 
the United States to any officer, whether principal 
or inferior, of an executive department, for the pur- 
pose of commanding the execution of any law con- 
cerning the appropriate executive duties of such 
officer. This conelusion will be strengthened by a 
little attention to the history and nature of the writ. 
From an early period, it has been used by the Eng- 
lish court of king’s bench, as a means of enforcing 
its general supervisory jurisdiction over courts, ma- 
gistrates and ministerial officers inferior to that tri- 
bunal. By the statute of 9 Ann, c. 20, and 11 
George I, c. 4, it was so extended as to afford a re- 
medy for persons entitled to offices, or places in 
corporations, and .to compel elections and correct 
abuses therein, of corporate officers; but we find no 
instance of its being directed to any officer of the 
executive departments. In England, it issues from 
the king’s bench alone, because in that court the 
king originally sat in person, and by fiction of law | 
is yet supposed to do so; and because the authority 
to control the inferior jurisdictions is one of his re- 
gal prerogatives. It is, therefore, denominated by 
Blackstone and other writers <a high prerogative 
writ; and if the judge or officer to whom it shall | 
be directed in its peremptory form, fails to obey it, | 
he is punishable for his contempt by attachment.— | 











During the colonial government, this branch of the; 


° ° SN 
king’s prerogative extcnded to the cvlonies 
was executed through those colonial courts yj... 
were invested with a jurisdiction analogous j, ih. 
of the king’s bench, and from them the jurisdic 
has been derived to the state courts which suc, iy 
ed them. “— 

Under the 14th section of the judiciary gg ,. 
1789, the supreme court, in aid of its appellat, 
jurisdiction, may issue this writ in all cases Where 
any act necessary to the exercise of that jurisdictio, 
shali be omitted to be performed by an inferjoy of 
bunal or officer; and the circuit courts of the Un. 
ted States may also issue in like cases. [pn * 
instances, the original design of the writ is plainly 
kept up; the tribunals or officers to which it jg id 
sued are subordinate to the appellate court, which, 
in these respects, exercises over them a Supervisory 
jurisdiction. ’ 

The writ, then, necessarily implies a Supervisory 
power in the court which issues it, over the triby. 
nal or officer to which it is directed. In the cages 
mentioned such a power exists; but under the eo). 
stitution of the United States it has not been give, 
to, and cannot exist in, any of our courts over the 
executive departments. 

The existence of sucha power in the judiciary j 
repugnant to the whole theory of the constitutio: 
its ettectual exertion, if it were practicable, woy|q 
defeat the president’s power of removal, would take 
away his responsibility for the faithful execution of 
the laws—and would transfer to the judiciary, jy 
the particular case, the whole executive power 
for it is palpable, that if the president, under the 
belief that the faithful execution of the law wil] }jp 
best secured by not doing a particular thing whic 
is demanded by athird party, so directs the execy. 
tive officer and the court, on the application of sue) 
party, issues a mandamus commanding it to be done, 
and the writ is obeyed, it is the court, and not the 
president, that exercises the executive power; and 
the distribution of powers, so carefully fixed by the 
constitution, is unsettled and overturned. But iis 
effectual exertion is not practicable; because the 
president’s power of removal cannot be restrained, 
and by its exercise he can readily defeat any cou. 
mand which the judiciary may address to the ex. 
ecutive officer. To illustrate this, let us suppose 
that the circuit court of this district issue a pe- 
remptory mandamus to the head of any one of the 
departments, commanding him to execute any par- 
ticular law concerning his official duties, ina given 
way; and that the officer refuses obedience, and is 
attached and committed for the contempt. This 
is the end of the judicial power in a case of inaida- 
mus; but suppose at this stage of the proceedings the 
president interferes by removing the officer, and ap- 
pointing a successor; what then becomes of the ju- 
dicial remedy? The act can only be performed by 
a person holding the office; the individual in the 
custody of the court no longer holds that office; it 
has been legally taken from him; and if he were ever 
so willing to perform the act, he has no longer the 
ability todo so. ‘The proceeding must then be 
abandoned, orgcommenced de novo against the new 
officer, to be frustrated, if the president thinks pro- 
per, at the same stage as often as the court shall 
reach it. Ifit be said that this is supposing an ex- 
treme case, and that the president, from respect lo 
the judiciary, would probably suller the officer tv 
obey the mandamus, rather than so exercise the 
constitutional power of removal; the answer is, the! 
the very existence of such a power, whether it be 
used or not, is fatal to the claim of jurisdiction, 
and that cases may easily be supposed, in whic! 
the president, with the strongest desire to avoid 4 
conflict with the judiciary, may yet have no aiter- 
native but to use if. 

In cases which properly refer themselves to the 
judiciary, it is rarely or never possible to defeat, 
this way, the ultimate execution of the judgment ®! 
the court. And the fact, that without the conse 
of the executive department, a peremptory 7 nda- 
mus toan executive officer, must for ever remain I! 
operative, exhibits, in the clearest light, the incap* 
city of any court to issue such a writ. gh, 

I am aware that those parts of the opinion 
chief justice MARSHALL, in the case of Marbury \* 
Madison, which are quoted at length in the opine? 
of judge CrANCH, may seem to be repugnant to the 
conclusion at which I have arrived, : 

In that case, (1 Cranch, 137), applications we" 
made in December, 1801, by Messrs. Marbury ~ 
three other persons, to the supreme court of th 
United States, for a rule to Mr. Maprson, the > 
cretary of state of the United States, to show — 
why a mandamus should not issue commanding hia 
to cause to be delivered to them, respectively, ther 
several commissions as justices of the peace 1! “ 
District of Columbia. ‘The application was foun” 
ed on the following facts: Mr. Apams, whilst Pt 
sident of the United States, and on the 2d of Marc’ 
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1301, had nominated the applicants to the senate 
~ the offices of justices of the peace in the Dis- 
a ae Columbia; their nominations were confirmed 
pny” day, and commissions were made out, 
pone president Apams, sealed and left in the 
partment of state; Mr. JEFFERSON came into of- 
~~ sident the next day and forbade their de- 
livery, and they were accordingly withheld by Mr. 
MaprsoN. On the return of the rule to show cause, 
the counsel for the relators was heard ex parte, 
Mr. Mapison not appearing. The case was dis- 
d of and the application dented, on the ground 
that the supreme court of the United States had no 
authority to issue a writ of mandamus, except in 
the exercise of its appellate jurisdiction; and that so 
mich of the 13th section of the judiciary act of 
1739, as purported to empower that court to issue 
writs of mandamus ‘to persons holding office under 
the authority of the United States” in original cases, 
was unconstitutional and void. te 

The order of discussion adopted by the chief jus- 
tice, was as follows: ee 

«}, Has the applicant a right to the commission 
he demands? 

«2, If he has a right, and that right has been 
violated, do the laws of his country afford him a 
reinedy? pt) 

«3, If they do afford him a remedy, is tt @ man- 
danus issuing from this court?” 

These questions opened all the points in the case, 
and they are accordingly considered at large; but it 
is obvious, that only the remarks under the third 
heal were necessary to the decision of the cause; 
and that the elaborate reasoning under the first and 
second heads, including all the passages quoted in 
the opinion referred to me, was wholiy extra-judi- 
cial. Every topic embraced under these heads, is 
therefore open to discussion, not oaly in the su- 
preme court, but in the inferior courts. The fact 
that the case was argued only on one side, must also 
b2 allowed to diminish, still more, the weight of 
these parts of the opinion; and then also it must be 
borne in mind, that general expressions are always 
to be taken in connection with the particular case in 
which those expressions are used. 

Chief justice Marsan himself has claimed 
the benefit of this latter rule, in reference even to 
that part of the opinion in Marbury vs. Madisoa, 
which explained, under the third head, the very 
ground on which the cause was decided. 

a the ease of Cuhens vs. the state of Virginia, 
(6 Wheaton, 264), the counsel for the defendantin 
error quoted and relied on sone dicta of the court, 
in the case of Marbury vs. Madison. In reply to 
the arrument founded thereon, the chief justice 
observes: 

“It is a maxim not to be disregarded, that gene- 
ral expressions, in every opinion, are to be taken in 
connection with the case in which those expressions 
areusel. If they go beyond the case, they may be 
respected, but ought not to control the judgment in a 
subsequent suit when the very point is presented for 
decision. The reason of this maxim is obvious. 
The question actually before the court is investigat- 
ed with care, and considered in its full extent. 
Other principles which may serve to illustrate it, 
are considered in their relation to the case decided, 
but their possible bearing on all other cases is sel- 
dom completely investigated. 

“In the case of Marbury vs. Madison, the single 
question before the court, so far as that case can be 
applied to this, was whether the legislature could 
Swe this court original jurisdiction ina case in which 
the constitution had clearly not given it, and in which 
no doubt respecting the construction of the article 
could possibly be raised. The court decided, and 
We think very properly, that, the legislature could 
hot give original jurisdiction in such a case. But, 
in the reasoning of the court in support of this de- 
cision, Some expressions are used which go far be- 
yond it,” 

He then explains the particular occasion of the 
dicta relied on, and the cases to which they were 
intended to apply, and proceeds as follows: 

“Having such cases only in its view, the court 
lays down a principle which is generally correct, in 
ferms much broader than the decision, and not only 
much brovder than the reasoning with which that de- 
Cision ts supported, but in some instances contradic- 
tory to its principle.” 

He then states the construction given to the pas- 
“aes quoted, and the arrument founded on it, and 
Observes: S 
“To this construction the court cannot give as- 
rie The general expressions in the case of Mar- 
pir od eae must be understood with the limi- 
rar eset tare gwen to them in this opinion; limi- 
ons which in no degree affect the decision in 
lat case, or the tenor of its reasoning.” 
se) Se gs general expressions contained in the es- 
“nual parts of the opinion, require to be thus li- 
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in question became complete by the signing and | 
sealing of the commission; that the applicant had 
therefore a vested legal right to the office, and to 
the commission as the evidence of it, of which the 





| 


sident for the use of the applicant; and that he had 
no more right to withhold it than any other person. 

His reasoning in support of the remedy by man- 
damus depends entirely on the conclusion previous- 
ly expressed, that the appointment was complete, 
and the official power and agency of the president 
and secretary of state in the matter at an end; and 
it was precisely on this point that president Jrer- 
FERSON dissented, in such strong terms, from the 
opinion of the chief justice. Speaking of this 
case, in a letter to judge Johnson, (Jefferson’s cor- 
respondence, vol. 4. p. 372), he says: 

“The commissions were signed and sealed by 
him (Mr. Apams) but not delivered. I found them 
on the table of the department of state, on my en- 
trance into offiee, and I forbade their delivery.— 
Marbury, named in one of them, applied to the su- 
preme court for a mandamus to the secretary of 
state, (Mr. Mapison) to deliver the commission 
intended for him. The court determined at once, 
that, being ani original process, they had no cogni- 
zance of it, and there the question before them was 
ended. But the chief justice went on to lay down 
what the law would be had they jurisdiction of the 
case, to wit: that they should command the delive- 
ry. The object was clearly to instruct any other 
court having the jurisdiction what they should do 
(if Marbury should apply to them. Besides the 
‘impropriety of this gratuitous interference, could 
any thing exceed the perversion of law? For if 
there is any principle of law never yet contradict- 
ed, it is that delivery is one of the essentials to the 
validity of a deed. Although signed and sealed, 
yet as long as it remains in the hands of the party 
himself, it is in fier? only; itis not a deed, and can 
be made so only by its delivery. In the hands of a 
‘third person, it may be made an escrow. But 
|whatever is in the executive offices is certainly 
deeined to be in the hands of the president, and in 
this case, was actually in my hands, because, when 
I counterinanded thein, there was as yet no secreta- 
ry of state.” 








which the controversy turned. 

In this view of the case, it is manifest that the 
question now presented, to wit: whether a manda- 
mus can be issued to the head of an executive de- 
partment, commanding him to perform an executive 
act which has not yet been commenced? did not arise. 
The difference between this question and the ques- 
tion whether congress can authorise the jidiciary 
‘to issue a mandamus to an executive officer, to 
compel the delivery of a paper in his possession, 
containing the evidence of a pas! executive act al- 
ready fully performed, is too obvious to need re- 
mark. 

The limitations to which the obiter arguments in 
the case of Marbury vs. Madison are thus necessa- 
rily subject, rescue the present case froin their in- 
flueuce, and supersede the necessity of a particular 
examination of any part of them. 

There are, however, one or two remarks on the 
argument of chief justice MarstAaLi, which, as 
they may tend to elucidate the subject, and to pre- 
vent misapprehension, ought not to be omitted.— 
He labors to prove that where a vested legal right 
has been violated by a public officer, or where a 
specific duty, on the performance of which indivi- 
dual rights depend, is assigned by law to an officer, 
and he refuses to perform it, the individual who 
considers himself aggrieved has a right to resort to 
the laws of his country for a reinedy, and that the 
conduct of the officer is liable to be judicially ex- 
amined. This, if ever doubtful, is now too well 
settled to be disputed. Actions of trespass, and 
other actions for damages, against collectors of the 
custoins, officers of the army and navy, and other 
mblic functionaries, for official acts or omissions 
injurious to the vested rights of individuals, are of 
frequent occurrence; and it is not to be doubted 
that through such actions, any officer of the go- 
vernment, the president included, may be held re- 
sponsible in damages for the violation of any vest- 
ed legal right. But these actions are against the 
officer in his individual character, and do not imply 
any power in the judicial tribunals in which pe 
may be prosecuted, to supervise and control in ad- 
vance the official actiou of the officer. Such a power, 





executive could not deprive him; that the secretary 1803, by one of my predecessors in office. 
of state had received the commission from the pre- | year, an application was made by Messrs. Gilchrist 








mited, the like caution must be still more necessa- | however, is implied in the jurisdiction by manda- 
parts. On pernsing/| mus; and its compatibility with the constitution, 
them with care, it will be found that before enter-| when issued to an executive officer, for the purpose 
ing on the discussion of the remedy by mandamus, | of compelling him to perforin a specilic executive 
the chief justice had decided that the appointments | duty, is a point not discussed, nor even touched, in 


the opinion; probably because it was supposed that 
if the appointment were regarded as conplele, the 
point could not arise. 

This subject was much considered in the year 
In that 


and others, to the circuit court of the United States 
for the district of South Carolina, for a rule on the 
collector of the port of Charleston, to show cause 
why a mandamus should not issue to him, com- 
manding him to grant clearances for certain ships, 
detained by the collector, under instructions from 
the secretary of the treasury, given under the em- 
bargo acts. The collector appeared; showed cause 
by producing the secretary’s instructions, and sub- 
mitted, without argument, to the decision of the 
court. The judges being of opinion that the in- 
structions were illegal, ordered a mandamus to be 
issued, commanding the collector to grant clear- 
ances as applied for. President JEFFERSON, on 
hearing of these proceedings, referred the subject 
to the attorney general, Mr. RopNEy, who express- 
ed a decided opinion against the power of the court 
to issue the writ. After stating several reasons, 
growing out of the limited jurisdiction of the courts 
of the United States, and the peculiar provisions of 
the law under which the instructions of the secre- 
tary of the treasury had been issued, he concludes 
as follows: 

“It might perhaps with propriety be added, that 
there does not appear in the constitution of the 
United States any thing which favors an indefinite 
extension of the jurisdiction of courts over the ii- 
nisterial officers within the executive department. 
On the contrary, the careful discrimination which 
is marked between the several departments, should 
dictate great cireumspection to each, in the exer- 
cise of powers having any relation to the other. 

“The courts are indubitably the source of legal 
redress for wrongs committed by ministerial of- 
ficers, none of whom are above the law. The re- 
dress is to be administered by due and legal process 
in the ordinary way. For there appears to be a 
material and obvious distinction between a course 
of proceeding which redresses a wrong committed 
by an executive officer, and an interposition by a 
mandatory writ, taking the executive authority out 


o 


of the hands of the president, and prescribing the 


The tone and language of this passage may be} course which he and the agents of any department 
regretted; but it shows very plainly, when taken in| must pursue. In one case, the executive is left 
connection with the vpinion, the real point on| free to act in his proper sphere, but it is held to 


strict responsibility; in the other, all responsibility 
is taken away, and he acts agreeably to judicial 
mandate. Writs of this kind, if made applicable to 
officers indiscriminately, and acts purely ministeri- 
al and executive in their nature, would necessarily 
have the effect of transferring the powers vested in 
one department to another department. If, in a 
case like the present, where the law vests a duty 
and a discretion in an executive officer, a court can- 
not only administer redress against the misuse of 
the authority, but previously direct the use to be 
made of it, it would seem that under the name ofa 
judicial power, an executive function is necessarily 
assumed, and that part of the constitution perhaps 
defeated, which makes it the duty of the president 
to take care that the laws be faithfully executed. 
I do not see any clear limitation to this doctrine, 
which would prevent the courts from compelling 
by mandamus all the executive officers, all subordi- 
nate to the president, at least, whether charged 
with legal duties in the treasury or other depart- 
ment, to execute the same, according to the opi- 
nion of the judiciary, and contrary to that of the 
executive. And it is evident, that the confusion 
arising will be greatly increased by the exercise of 
such a power, by a number of separate courts of le- 
gal jurisdiction, whose proceedings would have 
complete and final effect, without an opportunity of 
control by the supreme court. So many branghes of 
the judiciary, acting within their respective districts, 
their courses might be different; and diiferent rules 
of action might be prescribed for the citizens of dif- 
ferent states, instead of that unity of administration 
which the constitution meant to secure, by placing 
the executive power for them all in the same head. 

“What too becomes of the responsibility of the 
executive to the court of impeachment and of the 
nation? Is he to remain responsible for acts done 
by command of another department? or is the na- 
tion to lose the security of that responsility altoge- 
ther? From these and other considerations were this 
branch of the subject to be pursued, it might be in- 
ferred, that the constitution of the United States, by 
the distribution of the powers of our government to 
different departments, ascribing the executive du- 
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ties to one and the judiciary to another, controls 
any principles of the English Jaw, which would au- 
thorise either to enter into the department of the 
other, to annul the powers of that other, and to as- 
sume the direction of its operations to itself.” 

This opinion may be found at length in Hatr’s 
American Law Journal, (vol. i, p. 433), and at page 
440 of the same volu:ne will be found a reply from 
judge JoHnson, who presided in the circuit court 
when the mandamus was issued. This paper em- 
braces a full review of most of the objections of the 
attorney general, but it by no means answers the 
argument just quoted. The submission of the col- 
lector and the district attorney is relied on, as at 
least excusing the act of the court; and in the case 
of McIntyre vs. Wood, (7 Cranch 504), it is ex- 
pressly admitted by judge JoHNson himself that 
the court had no jurisdiction in the matter, except 
that derived from the consent of the public officers. 
This is his language: ‘A case occured some years 
since in the circuit court of South Carolina, the 
notoriety of which may apologize for making an 
observation upon it here. It was a mandamus toa 
collector to grant a clearance, and unquestionably 
could not have been issued but upon a supposition 
inconsistent with the decision in this case. But 
that mundamus was issued upon the voluntary sub- 
mission of the collector and the district attorney, 
and in order to extricate themselves from an em- 
barrassment resulting from conflicting duties. Vo- 
lenti non fit injuria. 

As the Charleston case is the only one, prior to 
the present, in which a writ of mandamus has ever 
been actually issued by any of the courts of the U. 
States to an executive officer, its history and result 
are interesting; and I am happy to find in them so 
decisive a corroboration of my own opinions. 

5. But the ground is taken, in the opinion of the 
circuit court, that the relation of the postmaster 
general to the president is very different from that 
of the other heads of departments. 

‘‘They, (say the court),in the very terms by 
which their offices were created, and their duties 
defined, are to perform such duties and execute 
such orders as they shall be required to perform 
and execute by the president of the United States. 
The postmaster general, however, clearly bears no 
such relation to the president. We cannot finda 
word in the law under which he was appointed, or 
in the various laws respecting the post office estab- 
lishment, or in the constitution of the United States, 
which intimates any connection between him and 
the president, or any authority in the president to 
prescribe his duties, or to control him in the exer- 
cise of his official functions. 

“It is true that he is appuinted, and therefore 
may be removed, by the president. But the presi- 
dent, if he has the power to control him, can only 
do it through his fear of removal. If he should so 
control him, no act done by him under that control 
could be thereby justified. The postmaster gene- 
ral, in the exercise of the duties of his office, ap- 
pears to be legally as independent of the president 
as the president is of him.” 

It was with great surprise that I perused this 
part of the opinion. The constitution assumes that 
certain executive departments will be created, but 
does not attempt to enumerate therm; nor was any 


enumeration necessary, because the very nature of| general, a faithful execution of the laws. 


the functions assigned to any particular department, 
would readily determine its true character. The 
whole business of the post office department, and 
all the official duties of the postmaster general as 
its head, are exclusively executive; and if the views 
of the constitution above taken be correct, then, 
whatever may be the language of the acts of con- 
gress respecting the department, there exists a most 
intimate connection between the postmaster gene- 
ral and the president; and the latter has the same 
control over the exercise of his official functions, 
when not prescribed by law, and is subject to the 
saine obligation of taking care that all his duties 
are faithfully performed, which exist in respect to 
the other heads of departments. 

The passage above ‘:0ted is not less repugnant 
to the practical course of the government. 

One of the first official acts of president Wasu- 
INGTON, after entering on the chief magistracy, 
was to call on the then postmaster general for an 
account of the state of his office. 

“A perfect knowledge” (says his biographer) 


‘sof the antecedent state of things being essential to 


a due administration of the executive department, its 
attainment engaged the immediate attention of the 


president; and he required the temporary heads of 


departments to prepare and lay before him such 
statements and documents as would give this infor- 
mation.” Marshall's Life of Washington, vol. ii, 
p. 150. eabiarees | 
The form of this requisition will be found in the 
late collection of his writings, (vol. x, p. 11); and it 


will be seen by the note of the editor, Mr. Sparxs, 
that it was aldressed, among others, to EnenezeR 


Hazarp, the postmaster general appointed by the 
old congress. 


The first law concerning the post office depart- 
ment, passed after the adoption of the constitution, 
was the act “for the temporary establishment of 
the post office,” approved September 22, 1789. It 
consisted of only two sections—the last merely de- 
claring that the law should continue in force until 
the end of the next session of congress, and no 


longer. The first section was in the following 
words: 
“« Be it enacted, §&c. ‘That there shall be appointed 


a postmaster general; his powers and salary, and 
the compensation to the assistant or clerk and de- 
puties which he may appoint, and the regulations of 
the post office, shall be the same as they last were 
under the resolutions and ordinances of the late con- 
gress. The postmaster general to be subject to the 
direction of the president of the United States in per- 
forming the duties of his office, and in forming con- 
tracts for the transportation of the mail.” 

This act was continued in force by the acts of Au- 
gust 4, 1790, March 3, 1791, and Feb. 20, 1792, to 
the Ist of June, 1792, when it gave place to the act 
of the 20th of February, 1792, “to establish the post 
office and post roads within the United States,” 
which fully organized the department, and intro- 


duced numerous legal provisions for the government 
of its concerns. 


Since 1792, the duties of the postmaster general 
have been so far defined by law, as to leave little 
room for executive direction; and it was not until 
1829, that he was regarded asa member of the 

resident’s cabinet. But that his office has always 
een treated by congress, as well as by the president, 
as an executive department, is shown by the act of 


the president; by the act of 1792, and all the subse- 
age laws, which speak of it as a “department;”’ by 
the power of appointing postmasters vested by law 
from 1789 to 1836, in the postmaster general alone, 
and still retained by him in all cases where the 
commission of the postmaster are under $1,000— 
an arrangement palpabiy unconstitutional, unless 
the postmaster general be the head of a department— 

by the practice of all those who have held the office 
‘of president, to require reports from, and to give 
| directions to the postmaster general; by the placing 
of the department on the same footing, in respect 
to salary and organization, with the other great 
executive departments; and finally by the introduc- 
tion of its head into the cabinet council of the pre- 
sident. 

The relation, then, of the postmaster general to 
the president, is the same as that of the other heads 
of departments. This relation does not authorise 
the president to give any direction to the postmas- 
ter general, contrary to the laws concerning the de- 
partment, but it authorises and requires him to di- 
rect the faithful execution of those laws, and to take 
care that such directions be followed. And as the 





armed by the constitution is the power of removal; 
it will be his duty to exercise that power, if he can- 
not otherwise secure, on the part of the postmaster 
Nor will 
acts done by the postmaster general under the 
president’s direction, be invalid, even though the 
judgment of the former be opposed to the act, and 
he be induced, through fear of removal, to execute 
the president’s direction. The defectiveness of the 
motive will not determine the legal character of the 
act; if it be within the power of the department, 
and be cunformable to law, it will still be valid. I 
think, therefore, that this officer is no more subject, 
in his official action, to the supervizion and control 
of the judiciary, than the head of any other execu- 
tive department; and that the principles above stat- 
ed, if sound in respect to any executive officer, 
must be cdmitted, when the subject shall be fully 
examined, to be equally applicable to him. On the 
other hand, the claim of judicial power set up in 
the present case, in respect to the postmaster gene- 
ral, involves the like claim over the official action 
of every other executive department, and therefore 
| brings into discussion one of the most grave and 
important questions, which has yet arisen in the 
| practical administration of the government. 

I am, sir, very respectfully, your obedient servant, 

B. F. BUTLER. 

Hon. Amos Kendall, postmaster general of the U.S. 








THE MANDAMUS—EXPOSITION OF THE 
POSTMASTER GENERAL. 
From the Globe. 
It may be proper to state, as a preface to the fol- 





| 1789, which left all its concerns to the direction of 


—$ 
now pending. In that proceeding, the only 
of inquiry and argument will be the constjt 
and legal authority of the court to issue a 
mus in such acase. It is not necessary, theres, 
that the public vindication of the postmastey rey 
ral in relation to the facts of the case be with} sha 
until that point be decided. On the contrary th 
misrepresentations which are abroad, and the »} = 
heaped upon that officer, make it due to hiy 
the publie mind should be at once disabused, 

AN EXPOSITION 
Of the grounds on which the postmaster general 4p. 
clined executing a part of the award of the sj. 
ev‘or of the treasury in favor of Messrs. Stocly 
and Stokes, and others. 

The reason why the postmaster general refus¢, 
to execute a part of the award of the solicitor of th 
treasury in favor of Messrs. Stockton and Stokes 
and others, was, that in that award the solicitor had 
allowed claims which he was not authorised to 3). 
low by the act of congress, from which he derive, 
his authority. 

The following is the material part of the act of 
congress referred to, viz: 

“Sec. 1. Be it enacted by the senate and house of 
representatives of the United States of America, iy 
congress assembled, That the solicitor of the treasy. 
ry be, and he is hereby, authorised and directed to 
settle and adjust the claims of William B. Stokes 
and Richard C. Stockton, of Maryland, and Luciys 
W. Stockton and Daniel Moore, of Pennsylvania, 
for extra services performed by them as contractors 
for carrying the mail under and by virtue ef certain 
contracts therefor by them alleged to have beey 
made and entered into with them by Williain T, 
Barry, late postmaster general of the United States, 
and for this purpose to inguire into and determine 
the equity of the claims of them or any of them {or 
or on account of any contract or additional con. 
tract with the said postmaster general, on which 
their pay may have been suspended by the present 
postinaster general, ard to make them such allow. 
ances therefor, as, upon a full examination ef all 
the evidence, may seem right, according to the 
principles of equity; and that the postmaster gene. 
ral be, and he is hereby, directed to credit such 
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i mail contractors with whatever sum or sums of mo- 


| 


ney, if any, the said solicitor shall so decide to be 
due to them for and on account of any such service 
or contract; and the solicitor is hereby authorised 
to take testimony, if he shall judge it to be necess:- 
ry to do so; and that he report to congress at ifs 
next session the law and the facts upon which his 
decision has been founded.” 

To explain the meaning of the act, and show 
wherein the solicitor transcended his legal autho- 
rity, itis necessary to give an account of the or- 
gin and character of the claims committed to his 
settlement, and the action of congress thereupon. 


The claims embraced in this case arose upon ile 
mail routes from Baltimore and Washington city io 








only coercive power with which the president is) 


Wheeling, and from Washington. city to Baltimore 
| and Philadelphia, during the years 1882-3-4 and 6. 
In the summer of 1831, these routes were advertise! 
‘for contract during the succeeding four years— 
The advertisement on the Wheeling route was {or 
/one daily mail to run through from Baltimore to 
Wheeling in three days four hours, returning !1 
three days one and a half hours, with a daily wail 
from Washington city to connect at Frederick, Mo 
ryland. 


The claimants in this case, or their represen! 
tives, put in a proposal embracing many routes, 
and among them the routes from Baltimore and 
Washington to Wheeling, on which they offered t0 
carry the mails daily, as advertised, for $4,550 pe 
annum. Upon this proposal the contract was a 
signed to them. 


At the same time they put in another offer, the 
substance of which was, so far as regards these 
routes, to carry a daily mail both ways in two ale 
a half days, and another mail three times a wee® 
whenever directed by the postmaster general, !°! 
the additional compensation of $8,950, which we 
accepted and incorporated into the contract. _ 

They subsequently offered to carry the malt 
through from Baltimore and Washington to Whee! 
ing, in two days in summer, and two and a ha 
days in winter, for the further additional compen” 
of $6,750 per annum, which offer was acc¢)” 

ed. 

| Itappears by the books and files of the depart 
ment, that, from the Ist of January, 1832, to abou 
the Ist of May of that year, none of the improve" 
service was performed, the mail having been - 
ried through in a daily line occupying about three 
days in the passage, as under the old contract.— 








lowing exposition, that no point embraced in it will, Letters on file from the contractors, dated 20th “ 
be brought into discussion in the mandamus case | 28d April, 1832, show that they were then prep? 
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for the increased speed. These letters inform | 
the department, that the contractors were about to | 
jake daily the tri-weekly accommodation line of | 
mee" ran by them, and ask, as a matter of favor, 
that they may be permitted to carry the way mails 
ynon it, to prevent the detention of their swift line 
py stopping for the opening of the mails at so many 
sinall post offices. By a letter dated the 24th of 
‘April, 1832, this privilege was granted upon condi- 
“ion that the second line should continue to run 
daily. . 

Syon after the contract commenced, the mail ap- 
ears to have been carried from Baltimore to Fre- 
derick on the rail road; and from first February, 
1932, the sum of $2,046 per annum was added to the 
contractors’ compensation therefor. 

On the first September, 1832, the second daily 
line was cut down to an every other day line from 
Hagerstown to Wheeling, having run daily about 
four months; but no deduction was made from their 
compensation. sce ; 

The first schedule for the swift line was issued 
on the 18th April, 1832, and was carried into effect 
about the first of May. In September of that year 
the contractors produced proofs that in consequence 
of the Cumberland road being broken up for repairs, 
jt was scarcely possible, and not at all safe, to run 
at the speed of two days. ‘They therefore solicited 
that the service might be put upon the winter schie- 
dule, as a means of giving them temporarily more 
time. In consequence, they were, on the 3d Octo- 
ber, allowed two and a half days each way; and on 
the 22d December they were put on the winter 
schedule, and allowed two days and 19 hours going 
out, and two days and 20 hours returning. 


In their account for the first quarter of 1833, 
contractors charged $6,400 for running a second | 
daily mail during the year 1832; which, upon aj 
statement of the then superintendent of mail con- 
tracts, that such a mail had been run from the first | 
January, 1832, was allowed. This statement was | 
palpably incorrect; this mail not having run daily | 
more than about four months. 

In the same account the contractors charged | 
$9,812 for forty extra horses and twenty-two pos- 
tilliens, alleged to have been necessarily employed 
by them in consequence of the increased weight of | 
the mails, to enable them to ascend the mountains | 


pny 





with the requisite speed, which charge, upon a} partment) and return with like expedition over the 
like certificate that they had been employed from | whole (both) routes, or as required; giving, under 
This | this arrangement, a second daily mail to the cities 


the Ist January, 1832, was also allowed. 
statement, also, was palpably incorrect; as the ex- 
tra horses and postillions could not have been em- 
ployed until after the swift line was put in opera- 
tion. 

These allowances thenceforward became a part 
the contractors’ annual compensation, which was 
considered to be as follows, viz: 


Original annual pay as accepted $4,550 
First improvement of speed, and tri- 
weekly mail ‘ ‘ , 8,150 
Rail road service. , F ’ . 2,046 
Second improvement of speed. , 6,750 
Second daily mail . ‘ ; ; . 6,400 
Extra horses and postillions ; ; 9,812 
Whole annual compensation, $38,508 


_ Thus was the original compensation of $4,550 
Improved into $38,508 in the progress of fifteen 
months, ‘ 

On the 27th March, 1833, the contractors, in a 
letter to the department, represented that the weight 
of the mails had enormously increased, and that it 
Was Impossible to convey them by the means pro- 
vided. For an advance of 25 per cent. on their 
Whole improved compensation, they offered to put 
such additional stock and vehicles on the road a/ 
siould be adequate to this object. 


_ The second daily mail was not then running, al 
thongh they were under pay for it. As the sida! 
obvious inode of providing for the transportation of 
the increased mail matter, the department, by letter 
dated the 28th of March, 1833, ordered them to run 
4 Second line of fonr-horse post coaches, reserving 
the question of compensation. But, as it anpeared 
they were already under pay for such a line, no- 
thing could he added to their compensation on that 
account. This line never carried much mail, and 
@ part of the time scarcely any. It was run very 
much as the contractors pleased, not having had a 
regula schedule, and was always called the slow 
On the 22d of April, 1833, the contractors were 
rected to run through in two days and six hours 
each way, being allowed six hours more than their 
Contract time. 
ole this condition were the contractors’ service 
y pay at the time of the retrenchments ordered in 
duce ae 1833. The order of retrenchment re- 
e speed from two days to two and a half, 


rs 
a) 


and cut off the second allowance for increased 
speed, $6,750, and also the allowance of $9,812 for 
extra horses and postillions, which was an incident 
of that improvement. 

These retrenchments left the pay of contractors, 
from the Ist Jannary, 1834, as follows, viz: 
Original annual pay as accepted 


$4,550 
First improvement of speed and tri-weekly 





mail . , : ‘ 3 : : 8,950 
Rail road service i : ; ; . 2,046 
Second daily mail . ; : ‘ . 6,400 

$21,946 


In this condition the service and pay of contrac- 
tors apparently remained, until the post office com- 
mittees had finished their investigations and made 
reports in January and February, 1835. 

On the routes from Washington, through Balti- 
more to Philadelphia, the advertisement of 1831 in- 
vited proposals for one daily mail between Wash- 
ington and Baltimore, to run through in five hours, 
and supply the way offices. Proposals were also 
invited for one daily mail from Baltimore to Phila- 
delphia, to run through one way in twenty-three 
hours, and the other in twenty-two, and supply the 
way offices. These and several other routes were 
assigned to R. C. Stockton, for Stockton & Stokes, 
at a combined bid of $14,500, as advertised. 


At the same time, Mr. Stockton offered, for the 
additional sum of $20,150, to make a variety of im- 
provements, among which were the following, viz: 

“On route No. 1,371, Philadelphia to Baltimore, 
No. 1,372, Baltimore to Washington, I will leave 
Washington, during steamboat navigation, with the 
great mail after its arrival from the south, say at 12 
o’clock, midnight, arrive at Baltimore by 6 A. M. 
Leave Baltimore at 6} A. M. and arrive at Phila- 
delphia 65 P. M. same evening, returning with 
equal expedition, or as required; or say, leave Phi- 
ladelphia at 6 A. M. (New York mail having ar- 
rived), reach Baltimore by 6 P. M. and Washington 
by 12 same night. 

“Or, I will carry the mail throughout the season, 
from Washington to Baltimore, and thence to Phi- 
ladelphia, to reach Baltimore in 4}? hours, and Phi- 
ladelphia by 64 A. M. the next morning after its 
departure from Washington; departing from the lat- 
ter place, as at present, (or at pleasure of the de- 


of Philadelphia and Baltimore. 

“T will also give, on route No. 1,372, from Balti- 
more to Washington, two additional daily mails, to 
be run as the department may direct, &c. 

‘*And on such (or all) of the abgye routes as may 
be required, I will furnish guards and express mails 
whenever and wherever required.” 

This proposal was accepted, and so far as regards 
the service in question, incorporated into the con- 
tract, with one exception: twenty-three hours being 
fixed for the last improvement ofiered between 
Washington and Philadelphia. The exception re- 
ferred to was the omission of the offer to furnish ex- 
press mails “whenever and wherever required,” 
which constituted a part of the real contract, ac- 
cording to the offer of the contractors and the ac- 
ceptance of the department. The compensation 
was also reduced $3,000 below that proposed in 
the original and improved bids combined, probably 
on account of this and other omissions of accepted 
service. 


The contracts made in pursuance of these propo- 
sals, were of themselves obviously a provision for 
the whole mail service between Washington and 
Philadelphia. The service contracted for seems 
clearly to have been as follows, viz: 

1. One daily mail from Washington to Baltimore, 
and from Baltimore to Philadelphia, as advertised. 

2. A second daily mail from Washington to Bal- 
timore in six hours, and from Baltimore to Phila- 
delphia in twelve hours, to be run “during steam- 
boat navigation.”’ 

Or, if the department preferred it, a second daily 
mail from Washington to Philadelphia in 23 hours, 








to be run “throughout the season,” giving a second 
| daily mail to Philadelphia and Baltimore. 


| The first alternative evidently contemplated a 
| steamboat mail from Baltimore to Philadelphia, as 
it required 6 hours between Washington and Balti- 
more 38 miles, and only 12 hours between Balti- 
more and Philadelphia, 98 miles. The second evi- 
dently contemplated a rapid land line all the way 
and throughout the year, requiring only 4} hours 
between Washington and Baltimore, and about 18 
hours between Baltimore and Philadelphia. If the 
_departinent took the first alternative, it would have 
asecond daily mail from Washington to Philadel- 


phia by steamboats in part, run through in 18 hours, 


ter, it would have a second daily mail in stages run 


‘through in 23 hours, throughout the year. 


3. ‘Two additional daily mails between Washing- 
ton and Baltimore. 

In addition to these four daily mails between 
Washington and Baltimore, the contractors were 
bound to run another until Stst December, 1834, 
by an improved contract, on the route from Wash- 
ington to Winchester, Va. made the preceding year. 
For all these services the contractors were under 
pay. The service performed on these routes under 
this contract, appears to have been as follows, viz: 
From the Ist January, 1832, to the opening of 
steamboat navigation in the spring, the contractors 
ran one daily line only from Baltimore to Philadel- 
phia, and a large pertion of the mail matter was 
sent by another line called ‘the express mail,” 
which was run by them in part through York and 
Lancaster, Pa. at a cost of $6,300 per annum to 
the department, $3,150 of which was paid to Messrs. 
Stockton and Stokes, although their accepted offer 
was to run express mails on this and other routes, 
whenever required, without additional compensa- 
tion. 


Upon the opening of navigation in 1832, their 
daily line was cut down to three times a week from 
Baltimore to Elkton, running daily from Elkton to 
Philadelphia; the department having contracted 
with the steamboat company to carry the mails 
twice a day between Baltimore and Philadelphia, 
at an annual charge of $7,000. This service, or 
a swift daily line by land, was stipulated for in the 
contract with Messrs. Stockton and Stokes, but 
they never performed it. 


Upon the closing of navigation in the winter of 
1832-3, the contractors ran one daily line only, and 

a large portion of the mail was sent by way of York 
and Lancaster, at a heavy expense, as in the pre- 

ceding winter. 

In the spring of 1833, an inquiry was set on foot 

to ascertain whether the mail could not be expedit- 

ed along the Atlantic line, and a connection effect- 

ed which should be more satisfactory to the public. 
A plan was digested, and the contractors between 
Washington, Baltimore and Philadelphia undertook 
to run through in 20 hours. Accordingly, on the 
27th day of November, 1833, the department fur- 

nished them a schedule for their fast line, allowing 
20 hours to run through, having on the 4th day of 
that month furnished them with a schedule for their 
slow line, allowing 27 hours. The books of the 
department show, that it was not until after the 31st 
December that either of these Jines commenced 
running, the navigation being still open. Thus, af- 

ter having performed the service in the summer of 
1833 in the same manner as in that of 1832, they 
commenced running two lines, for the first time, as 
provided in their contract, on the suspension of 
steamboat navigation in January, 1834. The only 
thing done by them which they had not contracted 
to perform, was running through tn twenty hours, in- 
stead of twenty-three, thus furnishing an increase of 
speed equal to three hours between Washington and 
Philadelphia. 


These two lines had ceased to run, as the books 
show, prior to the 10th Mareh, 1834, having run but 
about 60 days. Steamboat navigation having com- 
menced, the contractors fell back to their tri-week- 
ly service between Baltimore and Elkton, and daily 
between Elkton and Philadelphia. 


In the winter of 1834-5 the swift line commenced 
running between the 17th and 25th December, and 
could not have run more than 90 days. Upon the 
recommencement of steamboat navigation, contrac- 
tors fell back to the service of the preceding sum- 
mer. 

Of the five daily mails they were paid for running 
between Washington and Baltimore, they never ran 
more than three, and generally but iwo. 

This was the condition of these contracts and the 
service of contractors, when congress investigated 
the affairs of the department in 1834 and 1835. 
Not one of the claims for extra services, §c. embraced 
in the solicitor’s award, and amounting to $161,573 
93 was discovered by any of the committees, or made 
known to congress, although their investigations 
covered, for the most part, the same contracts, the 
same time, and the same services. ‘Their action was 
based, and their opinions expressed, upon the al- 
lowances herein before set forth, and their actions 
and opinions are pertinent to show what was, or 
was not, the intention of congress in vesting the 
solicitor with power to adjust the claims now in 
question. 

The investigations by committees of both houses 
of congress into the management ef the post office 
department, are known to have been protracted 
and searching. The committee of the senate, after 
making one report, continued their examinations 














during steamboat navigation only; if it took the lat- 


during the recess of 1834, and made asecond report 
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on the 27th January, 1835. In speaking of these 
and othersimilar allowances, made . contracts exe- | 
cuted upon improve: bids, this committee, page 17 
of their report, hold the following language, viz: 

‘Indeed, no one could but feel, that they were 

wholly without legal warrant, and that they conld 
therefore, fall under no known legal bead. Never- 
theless, immense sums of money have through their 
means, been transferred frou the department to the 
pockets of individuals; and the American congress 
and the American people, have, until this investiga- 
tion commenced, been wholly ignorant of the ex- 
istence of any such mode of appropriating or dis- 
posing of the public funds.” 
_ The whole report is censorious of the department 
in its proceedings upon these and other cases, charg- 
ing it with violation of law, favoritism, extrava- 
gance and wastefulness. 

The committee of the house of representatives 
critically investigated the very cases under conside- 
ration, and made report on the 13th Februarv, 1835. 
In relation to the allowances on the routes from 
Baltimore and Washington to Wheeling and others 
in Ohio connected with them, the committee spoke 
as follows, viz: 

“On the 15th October, 1831, Stockton and Neil 
entered into a contract for the transportation of the 
mail on twenty-two routes, from Ist January, 1832. 
for four years, at the annual compensation of 
$37,000. These routes extend from Washington 
and Baltimore to Wheeling, and thence through a 
considerable portion of the state of Ohio. The 
agreement was to carry the mail on these twenty- 
two routes, as advertised, at the compensation before 
stated; and it also expressly provided, that for the 
further sum of $3,950 per annum, the contractors 
should make all the improvements stated in the pro- 
posals of Reeside and Stockton, er any part thereof | 
in the same ratio, whenever the postmaster general | 
should direct; also, that for the further sum of 
$20,000 per annum, they should in like manner 
make all the improvements stated in the proposals 
of William Neil and Co. or any part thereof, in the 
same proportion, whenever the postmaster general 
should direct. These improvements were all or- 
dered from the commencement, so that the contract 
price, including the improvements therein provided 
for, was $65,950 per annum. There are extra al- 
lowances endorsed upon this contract, most of which 
took effect from its commencement, and which ex- 
ceed $40,000 per annum. The annual expenditure, 
therefore, upon these routes, from Ist January, 1832, 
exceeded $100,000. 

“Although nearly the whole of these extra al- | 
lowances took effect from the commencement of| 
the contract, yet the evidence shows that much of 
the extra service, forming the basis for the allow- 
ances, was not performed until long after the con- 
tract had gone into operation; (see letter of R. C. 
Stockton of 27th March, 1833.) 

“This letter urges that the greatly increased 
weight of the mail between Baltimore and Wheel- 
ing rendered an additional line of stages, or some 
other provision for the emergency, necessary; and 
asks an extraallowance as a matter of justice to the 
contractors. The letter shows that a double line of 
stages had not previously beenrun on the route, 
but it was immediately ordered, and payment for it, 
as an extra service, has been made from the begin- 
ning. 

“The committee have not examined this contract 
with a view to form an opinion of the justice of the 
extra allowance in each particular instance. It 
might be quite impracticable, from the contract, 
and the endorsements unon it, to discover precisely 
the additional services for which each separate ex- 
tra allowance was made. It is a fit case for general 
comment, and one in which particular detail may 
very well be dispensed with. 

«Either there was very great inattention in adapt- 
ing the advertisement to the proper service, or these 
extra allowances have been made most improvi- 
dently. The service in the advertisement was se- 
cured in the autumn of 1851, at $37,000; yet it is 
rapidly run up to more than $100,000. Certainly 
it is not an ordinary case, and some extraordinary 
reason should exist for this sudden and enormous 
increase. 

«Additional lines of stages were ordered and paid 
for; postillions and extra horses, tolls and ferriages, 
were all paid for; but upon what ground of reason, 
propriety or justice, some of these allowances were 
made, the committee do not perceive. 

«Many of these services, however, have been 
retrenched, amounting in the aggregate to about 
$35,000. This receives the hearty approval of the 
committee. They believe that it was a contract 
which demanded at least that reduction, and they 
think the public interest would not suffer by an in- 
crease of that amount. It is acontract for twenty- 





two routes at a gross sum; it contains provision for 


two separate classes of additional improvements, 
both of which were ordered; add to which that ex- 
tra has been allowed upon extra until the original 
sum is but little more than one-third of the total 
amount of expenditure.”’ 

The solicitor’s award adds $19,254 a year, from 
January 1, 1832, to the aggregate compensation be- 
fore retrenchment on the routes to Wheeling only, 
on the same contracts for the same services, and 
during the same time, and also restores all the re- 
trenched allowances from the day of the retrench- 
ments. 

The same committee examined and reported upon 
the contracts on the routes from Washington, 


through Baltimore to Philadelphia, and were of 


opinion that the department had made improvident 
arrangements and paid away its money unnecessa- 
rily, for the service upon these routes also. 

In their concluding remarks, the committee sub- 
mitted the following observations, viz: 

“The practice of granting extra allowances has, 
at various dates in the history of this department, 
run into wild excesses; some illegitimate, and, there- 
fore, without an apology; and others legitimate, but 
very questionable as to their expediency. To this 
source may be ascribed, without hazard of error, 
much of the embarrassment of the department; and 
in whatever aspect this committee has had oppor- 
tunity to examine it, it strikes them that its prac- 
tical operation has been fraught with much more 
of evil than of good. Among its other achieve- 
ments, it has signalized most eminently the too 
ready faith and too loose business method of the 
department. The letter of a contractor, suggesting 
an improvement, and soliciting an extra allowance, 
not unfrequently has served the double office of an 
authority for the grant, and of a record of its exist- 
ence. Some dark corner of a contract, or loose 
scrap of paper, is commonly the only official evi- 
dence of the order for large disbursements of money, 
under the name of extra allowances. It isa puz- 


zling problem to decide whether this discretionary | nual compensation of $7,000. I 
power, throughout its whole existence, has done inserted in the contract, that for $8,950 the con- 


most mischief in the character of impostor upon the 
department, or seducer to contractors. 
doubtless, been an evil doer in both guises.” 


The minority of the committee, composed of to commence with the contract, Ist January, 1832, 
Messrs. Flisha Whittlesey, Horace Everett and | 1 
John G. Watmough, went into a more minute ana- | weekly mail from Baltimore to Wheeling, 266 
lysis of these cases, and occupied about twenty-five | miles. The sum allowed for this tri-weekly mail 


pages in their comments. 
tracts, service and pay on the routes from Washing- 
ton through Baltimore to Philadelphia, page 105, 
these gentlemen report as follows, viz: 


“Tn dissecting this contract (misnamed ‘improved | 


contract’’) there is not as much service required to 
be performed, as Mr. Stockton was obliged to per- 
form by the contract as awarded to him under the 
advertisement. The most important and expensive 
service is dispensed with by the contract with the 
steamboat company; more time is allowed on the 
next most important route than was given by the 
advertisement; and onall the other routes embraced 
in the improved contract, the contractor is not bound 
to observe any particular time, because no schedule 
is attached to his contract, and the postmaster gene- 
ral cannot enforce any one penalfy mentioned in 
the contract against him; and yet he has been, and 
now is, in the annual allowance of #20,100 for do- 
ing nothing, except running an additional mail from 
Washington to Baltimore, (if indeed any additional 
mail has been sent, not provided for in the Virginia 
contract), on a route where he has four or five lines 
of stages. 

“If he carrres one or two additional mai!s from 
Baltimore to Washington, such service is greatly 
more than counterbalanced by his being released 
from carrving the mail by steamboats from Balti- 
more to Philadelphia.” 

And in reference to a statement from the post- 
master at Washington, of the number of mails car- 
ried between this city and Baltimore, they speak 
as follows, viz: 

“If Mr. Stockton’s compensation depended on 
this statement, there is not a person in the commu- 
nity, who, being placed in the jury box, would pay 


him for carrying more than two mails. And if 


there was a controversy between him and the post- 
master general, to what quarter would Mr. Stock- 
ton be as ready to look for evidence as to the post 
office in this city? If more than two mails are car- 
ried daily, how does it happen that those whose 
duty it is to make up the mails know nothing defi- 
nite on the subject? Until something more decisive 
shall appear, it may be assumed as a fact, that no 
more than two daily mails have been sent from this 
office to Baltimore since Ist January, 1832.” 

On page 108, they say, “the allowances to Mr. 
Stockton under this contract, are of a most extra- 
ordinary character.” And on page 109, they sum 
up the result as follows, viz: | 


gagements. 


been made, by the following sums: 
To the steamboat company $7,000 annu- 
ally for four years, 


To Mr. Stockton for additional allowance, 
for which no additional service was 














hours. Assuming, then, that for the 


s . . ee 
( The history of the post office department ca 

not furnish a case where a contractor has 
more generously dealt by, in failing to fulfi) pis en 


“On the 3lst day of December, 1835, the d: 
the contract expires, Mr. Stockton and the stean 
boat company will have been paid, on this sin. 
contract, more money than would have been 
the bids of Mr. Beltzhoover and others had be 
cepted, and no improper allowances had thereatte, 


$28,000 
Messrs. Beltzhoover and others $2,790 do. 
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performed, $20,100 annually, four years 89,499 q Excess | 
ero These 

This sum to Mr. Stockton to reward neg- - a pe 
ligence in performing a contract, 1,869 > allowant 
This sum paid E. Porter & Co. for wood, S four yea 
as mentioned, 540 m Sostr 
eee F cd on tl 

$121,600” FR contract 

This was said in February, 1835. The gentle. JB more th 
men of the minority knew nothing of the $16,200 — to chal 
allowed in the solicitor’s award for services o, [ partmen 
these routes in the winter of 1833-4; of the $18,999 J made to 
in the winter of 1834-5; of the $9,100 for extr, JB words, | 
coaches between Washington and Baltimore, ang “See: 
other allowances, adding some $45,000 to the al. [EB cases W 
lowances denounced by them. paid ou 
In relation to the Wheeling routes, the minority, to aay 
after showing that contractors had been paid fora — that ser 
second daily mail a considerable period when jt — {ct 8% 
was not run, make the following statement, viz: ee way dl 
“The original contract for carrying the mail on Te 
routes Nos. 1,201, 1,202, 1,380 and 1,400, mention. ir et 
; ‘ ; might r 

ed at the head of the preceding article, was for the all othe 
A stipulation was rs h; 

a : - ot ae 6 quence 
tractors should perform certain services, spevified mistake 
It has, | in the improved bid of Reeside and Stockton, if di- dadk > 
'rected. The services were immediately directed postma 
the nan 

“One of the services thus directed was a tri- ver bac 
be, wit 

jt ; Toe 
In relation to the con-|is presumed to have been in proportion to the now in 
sum ($6,400) afterwards allowed for the four addi- jorities 
tional trips, at which rate it would have been per congre 
annum $4,800 that th 
and far exceeding a pro rata allowance on wiratsoe 
the original contract. and oid 
The whole number of miles run per week which 
under the original contract, on all these ces ca 
routes, was 2,409; and the number by were fr 
a daily mail from Baltimore to Wheel- ken in 
ing, was 1,862. Then, as the 2,409 have si 
miles is to the $7,000, so is the 1,862 been p 
miles to the compensation for running a enorm( 
daily mail on this route, viz: $5,410: solicit 
and then, as the seven trips is to the © ABOY 
$5,410, so is the three trips to the pro | congre 
rata allowance therefor, viz: 2,319 r) conder 
Exceeding the pro rata per aunum by 2,431 | th 
Which for four years amounts to $9,724 —P THE 
Another extra allowance was made, to * HAD 
commence with the contract for four | THE 
additional trips per week, to the tri- THA! 
weekly line, and for expediting the Deut 
inail from Baltimore to Wheeling, so as Phe 
to run throngh in 48 hours instead of 60 , 6Was in 
hours, thereby gaining 12 hours, at the pe Ist of 
annual compensation of 22,962 p took | 
Of this sum, for the four additional trips, :. found 
was allowed per annum $6,400 6,100 F = tract, 
The pro rata allowance for the said Bm of the 
four trips, according to the above . | M 
data, would be 3,091 , a 

4 er ci 

Exceeding the pro rata per an- i rid 
num by 3,309 i meats 
Which for fuur yearsamounts to $13,236 } fhe 
This sum is applicable to the ex- 3 ts 
pediting the mails 16,562 i A ne 
——— ‘ . 

Which for four years amounts $66,248 ‘ah 
It appears, however, from the testimony tt 
of Mr. Weaver, that when he became Pid, 
acquainted with this route, Ist April, a 
1833, the mail was then running through fori 
at an average of fifty-six hours, and so i 
continued to run through the summer ena 
and fall; during the next winter it ave- 19 
raged about seventy hours, and from For, 
May, 1834, it averaged about sixty-two a 13: 
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-o vears they run through in fifty- 
ag ps only four hours, the 
contractors would have been entitled to 

ily one-third of this allowance during 
that period, and for the remainder of 
the time they were entitled to no part 
of it. They are entitled only to one- 
third part of $16,562 for each of the 
two first years, amounting to 


Excess for four years 


$11,441 
54,807 


line 9,924 
Do. do. for the four addi- 
tional trips 13,309 
Excess for four years $73,049” 
These gentlemen knew nothing of the restora- 


tion of all the retrenchments on these routes, and 
the addition of filty per cent. to the whole pay and 
allowances, amounting to $19,254 a year, and in 
four years to $77,016. eee 

So strong was the conviction of congress, found- 


} 


Ww 


ed on the reports of their committees, that these 
contractors aud others had been paid immense sums 
more than was justly due to them, that in the act 
«to change the organization of the post office de- | 
partment,” &ec. passed July 2d, 1836, provision was | 
made to recover the money back in the following 
words, viz: 

«Sec. 17. And be tt further enacted, That in all 
cases where any sum or sums of money have been 
paid out of the funds of the post office department | 
to any individual or individuals, under pretence 
that service has been performed therefor, when in 
fact such service has not been performed, or by | 
way of additional allowance for increased service | 





| 


actually rendered, when the additional allowance | 
exceeds the sum which, by the provisions of law, | 
might rightfully have been allowed therefor; and in | 
all other cases where the moneys of the depart- | 
ment have been paid over to any person in conse- 
quence of fraudulent representations, or by the | 
mistake, collusion or misconduct of any officer or | 
clerk of the department, it shall be the duty of the | 
postmaster general to canse suit to be brought in| 
the name of the United States of America, to reco- | 
ver back the same, or the excess, as the case may | 
be, with interest thereon.” 

To comprehend the full bearing upon the points | 
now in question, of these proceedings of the ma- | 
jorities and minorities of the committees, and of 
congress itself, it must be carefully borne in mind, | 
that the committees and congress knew nothing 
wiatsoever of the allowances, amounting to 161,000 
and odd dollars, sweeping back to January 1, 1832, | 
which made up the solicitor’s award. All the servi- | 
ces cavered by these allowances, down to 1835, 
were fully examined by the committees, and were ta- 
ken into the account when they, in the manner we 
have seen, declared that the contractors had already 
been paid beyond the value of those services to an 
enormous amount. The claims acted on by the 
solicitor are IN ADDITION To, and OVER AND) 
ABOVE all that was known to the committees or to. 
congress. How much stronger must have been their 
condemnation, if they had found that ALL THE 
RETRENCHMENTS ON THESE ROUTES 
HAD BEEN RESTORED, AND THAT TO 
lik WHOLE-PAY AND IMPROVED PAY 
HAD BEEN ADDED FIFTY PER CENT. ON 





a —_— 





THE WHEELING ROUTES, AND MORE 
THAN ONE HUNDRED ON THE PHILA- 


DELPHIA ROUTES! 

The fast report of a committee, as we have seen, 
Was inade on the 13th of February, 1355. On the 
Ist of May, 1835, the present postmaster general 
took charge of the post office department. He 
found the following entry on the Wheeling con- 
tract, and the following credits given in the account | 
of the contractors in this case, viz: | 

“March 31, 1835. It appears there was an order | 
drawn early in May, [June], 1833, allowing 50 | 
per cent. on pay from Baltimore to Wheeling, on | 
account of increase of weight of mails, impedi- 
ineuts In national road, &e. It was held under sus- 
pense for further consideration, and in February, | 
1835, confirmed, by direction to financial branch to | 
place it to credit of contractors down to the time 
vine tenchment—January 1, 1854. Now, order is 
he 1 by the postmaster general to continue the al- 

wance of 50 per cent. from that date.” 
s he amount ef this allowance from the Ist of 
—n 1332, to the 31st of March, 1835, inclusive, 
A il 99 JQ°~ . wy : - pao nie 

fret £9, 1835.—For an additional daily 
line from Washington to Baltimore 
and Philadelphia, during winters of 


™ 


oe and 1834 $16,200 
pars, do. during winters of 
‘934 and 1835 16,200 





April 39.—For this sum for conveying 
mail to 30th September, 1831, one 
_ month after stean:boat had commenc- 
ed running, and which should have 
carried the mail 
Tor this sum for mail guards to the above 
time 458 63 
For runing two coaches instead of one, 
and transporting the whoie of the 
great mail between Baltimore and 
Washington, it being too large to be 
carried in one coach, to 3lst March, 
1832, making 39 trips, at $20 per trip 780 00 
For do. do. June 30, 1832, 36 trips, at 


1,240 00 


seem 


guilty of the absurdity of ordering men to be ha- 
rassed by suits in one act to recover back illegal 
and unjust allowances, and at the same time in 
another act legalizing a greater injustice, by author- 
ising an indefinite extension of the same allowances. 
It cannot but be surprising, after what had passed, 
that congress interfered at all. It can only be ac- 
counted for on the supposition that they did it un- 
der a belief that no additional allowance would be 
sanctioned under their act. They had a right to 
suppose, and probably did suppose, that the solici- 
tor of the treasury would come to the same conclu- 
sion as had their own committees, and that their 
act would be practically a dead letter, having an- 





$20 per trip 720 00) swered the purpose of putting an end to these 
For do. do. September 30, 1832, 46 trips, ‘claims. But it is not credible, after their denun- 


at $20 per trip 
For this sum for mail guards during sus- 
pension of steamboat service 458 33 
For this sum paid for mail [boat] bags, 
by order of postmaster general 170 00 
For running two coaches instead of one, 
to transport the whole of the great 
mail between Baltimore and Washing- 
ton, to 31st December, 1832, it being 
too large to be carried in one, 41 trips, 
at $20 per trip 
This sum paid for fire arms, and repair- 
ing them last season 76 


Tor running two coaches instead of one, 
and transporting the whole of the great 
mail between Baltimore and Washing- 
ton, to 31st March, 1833, it being too 
heavy to be carried in one, 39 trips, 
$20 a trip 

For running through between Baltimore 
and Washington city and Wheeling in 
two days, during the summer, fro:a 
Ist January, 1834, to Ist April, 1835, 
at $1,657 59 per quarter 

Allowance for extra horses and _postil- 
lions from Baltimore to Wheeling, 
from Ist January, 1834, to lst April, 
1835, at $2,453 per quarter 


820 00 


qn 
=> 


780 00 


8.437 50 





Whole amount of new allowances and 
entries $122,101 46 
Startled at seeing such an enormous addition re- 
cently made to allowances which congress had just 


‘then so severely condemned, and denounced to the 


country, through numberless copies of the commit- 


_tees’ reports, and alarmed for the effect upon the 


finances of the department, already beset with em- 


_barrassments, the undersigned, without going into 
their merits, directed them all to be suspended from 


the credit of the contractors. Afterwards, at their 
pressing solicitation, he examined into their merits, 
and came to the conclusion that the chief part of 
them was unauthorised by law, in which opinion he 
was subsequently sustained by that of the attorney 
general. 

At the next session of congress, the contractors 
applied to be relieved from the effect of that sus- 
pension. It was not to be expected that congress, 
after condemning, as we have seen, the allowances 
known to them through their committees, would 
proceed to add 59 or 100 per cent. to the same al- 
lowances, withont the slightest change in the cir- 
cumstances or in the service. However, without 
making any call on the department for the facts in 
the case, they proceeded to pass, without any infor- 
mation as to the nature of the claims, the act of July 
2, 1836, vesting the settlement of these new claims 
in the solicitor of the treasury. 

Now what was the object and intention of this 
act? To ascertain that, we must look at the state 
of things on which it was based, as well as its lan- 
guage. Certain sums of money had been suspend- 
ed from the credit of contractors; and to obtain the 
restoration of those credits was the only object of 
the contractors’ solicitude, so far as known to the 
department or to congress, through their letters, 
memorials and representations. It has yet to ap- 
pear that any one ever believed or imagined that 
their object was to open a door for additional claims 
never yet heard of, and least of all, for services 
which they never rendered, nor pretended to ren- 
der. Or, if such were their object, it is impossible 
that it could have been the purpose of congress to 
sanction it. After all that had been said and pub- 
lished about the extra allowances made in this very 
case, and at the moment they were providing in 
another law for a suit against the contractors to re- 
cover back the money, it is impossible they could 
have intended to vest in another executive officer 
an unlimited and uncontrollable discretion to make 
new allowances of precisely the same character, to 
the s@#ne men, upon the same contracts and for the same 
services. ‘To suppose the legislative body intended 





$32,400 00 


to confer such a power, would be ,to make them 


12,265 00 | 


920 00 | ciation of previous allowances, and while they were 


employed in restricting the discretion in which the 
mischief had originated, that they intended to vest 
in another quarter, without appeal, check or con- 
trol, a power to pick up and allow old claims that 
had been rejected, or new ones that had never been 
heard of in the post office department or in con- 
gress. Such an idea would be wholly incompatible 
with the whole action of congress on this subject, 
as well as in reference to public accounts general- 
ly. 

Though worded so as to be difficult of compre- 
hension, there is inhereat evidence in the act for 
the relief of the contractors, that it was intended to 
embrace only certain known and definite claims. It 
'authorises the solicitor of the treasury “to settle 
-and adjust the claims of William B. Stokes and 
Richard C. Stockton of Maryland, and Lucius W. 
Stockton and Daniel Moore of Pennsylvania, for 
extra services performed by them as contractors, 
for carrying the mail under and by virtue of certain 
contracts therefor, by them alleged to have been 
made and entered into with them by William T. 
Barry, late postmaster general of the United States, 
‘and for that purpose to inquire into and determine 
the equity of ihe claims of them or any of them, for 
or on account of any contract or additional contract 
with the said postmaster general, on which their pay 
'may have been suspended by the present postmas- 
ter general, and to make them such allowances 
'therefor, as upon a full examination of all the evi- 
|dence may seem right, according to the principles 
'of equity.” 

The definite expression, “THE claims,” can have 
reference only to claims already known—to the 
claims which had been suspended in the department 
—which constituted the subject of controversy— 
and the allowance of which was the object of the 
application to congress. It was evidently those 
claims, and none others, which were in the contem- 
plation of congress, when they passed the act. It 
was not possible that they could mean or think of 
claims which had never been set up, and were wholly 
‘unknown, especially as the service under the con- 
tracts in question bad been completed. They must 
have had reference to claims then in existence. 





The solicitor allowed “the claims’? referred to in 
the act, and the postmaster general has paid them. 
But the solicitor went further, and allowed new 
claims, some of which had been rejected by the for- 
mer postmaster general, and others had never heen 
known 6r heard of before the act passed, and those 
the postmaster general refused to pay, as well be- 
cause the solicitor had transcended his legal authority, 
as because they were chiefly for services never rendered. 
This description embraces the whole sum of 
$39,472 47, which constitutes the subject of this 
controversy. It was believed that congress never 
expected to see $122,600 added to allowances which 
they had declared to be “withovt reason, propriety 
or justice,’ and that they did not intend to confer on 
any one the PoweER to add to them tens and hundreds 
of thousands by the admission of new and unheard of 
claims, having no foundation but in the imaginings of 

delusive self-interest, or the vagaries of the wildest con- 
| struction. Until the day before the first portion of 
| the award was sent to him, the postmaster general 
had never conceived that the act of congress was 
susceptible of such a construction, and of most of 
the specific claims now withheld, he nerer heard. 
until he received the unnunciation of their allowance. 


The only hesitation of the postmaster general 
was, whether he would pay any part of the award 
without a reference of the whole subject back to 
congress, with an exposition of the facts, so repug- 
nant to his conceptions of right and wrong were its 
conclusions. He did not believe that al! the inves- 
tigation of congress had been a farce, and their re- 
ports and illustrations, some 40,000 conies of which 
had been printed and sent among the people at the 
public expense, a pretence and a mockery, in which 
all parties had combined to misrepresent and destrey 
the administration of the department. On the con- 
trary, he knew, that although there was much error, 
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there was also much truth in those reports, and he 
believed in the sincerity of most those who made 
them. He did not doubt, that the addition of 
$161,000 to the allowances which they had so 
strongly condemned, would fill them with surprise 
and amazement. Inspired with those feelings him- 
self, that he did not refuse to credit and pay any 
part of the award, until congress should have an 
opportunity to review the whole case, is to be as- 
cribed solely to a doubt as to his duty to do so, and 
his uniform practice, in cases of doubt, upon matters 
of private right, to decide in favor of the citizen. 
But as to the additional claims presented and allow- 
ed, he had no doubt. He had the less reluctance in 
taking that step, because congress was on the spot, 
and could easily, by an additional act, direct the 
whole amount to be paid, if, in their opinion, it 
were required by justice or law; a resuit not pos- 
sible in his conception. 

But if it be admitted that the solicitor had a right 
to consider and allow new claims which were never 
Jenown to the department or to congress, there are 
other fatal objections to the legality of the allow- 
ances now in question. 

The first itern of those allowanees is an extension 
of the 50 per cent. allowance entered on the 31st 
day of March, 1835, from the Ist of April to the 
3ist of Dec. of that year, inclusive, $14,450 50. 

This allowance was not for an “ex/ra service,” 
er any service stall. Nothing was “performed”? for 
it. It is not based on any “contract or additional 
contract” wade with W. 'T. Barry, or any one else. 
It originated thus: 

On the 27th of March, 1833, as we have seen, 
while contractors were under pay for running two 
daily lines of four horse post-coaches on the Cum- 
berland road, and were running but one and about 
half, R. C. Stockton complained to the department 
that the increase in the weight of the mails was so 
enormous, that it was impossible to carry them 
with the means provided, and offered to put on such 
additional stock as should be competent to the 
object, for an addition of 25 per cent. upon their 
improved pay, being $9,627 perannum. ‘The de- 
Set elt ordered hii to ran a second full line of | 
our horse post-coaches, reserving the question of ad- 
ditional coinpensation. On examination, it was 
found that contractors were already under pay fora 
second full line, so that no addition could be made 
to their compensation on that account. On the 3d 
of June, 1833, they applied again to the department 
for an extra allowance on the same grounds, raising 
their demand to 50 per cent. or $19,254 per year. 
In December, 1833, this allowance was again press- 
ed. It was not, as we have seen, until February, 
or the 31st day of March, 1835, that it was consum- 
mated. 


Now, what feature of a *‘contract,” or “additional 
contract,” was there, and what performance, that 
could justify the allowance of this 50 per cent. 
sweeping back to the 1st January, 1832, and coming 
up to 31st December, 1335, amounting lo $77,016? 
Did the contractors in June, 1833, or February, 
1835, contract to perform certain “extra services” in 
the year 1832, tor which they were entitled to 
$19,254 for that year? The thing is impossible— 
the idea isan absurdity. The letter of March, 1833, 
first asking this allowance, or rather one-half of it, 
does not place the request on service theretofore 
rendered, but is altogether prospective, su far as ser- 
vice is concerned. It states what they will do, if 
the allowance be authorised. 

But, ungnestionably, they performed as much 
service for this allowance in 1832; before it was 
thought of, as they did in any ene of the four years 
through which it has been extended, and that is— 





NONE ATALL. They did, indeed, after the anplica- 
tion of March, 1833, again raise their tri-weekly | 
line into a daily; but they were already under pay | 
for that at the rate of 46,400 per year. It has never | 
been shown nor pretended, that they put on any | 
other stock, or rendered any other service, in per- 
snance of thatapplication, They ran two full daily 
lines, and No MORE. For the original daily line | 
they were paid $4,550. For the first improvement | 
in speed, and a tri-weckly mail, they were paid 
$8,950. For the rail road service, they were paid | 
$2,046. For the second improvement of speed, they 
were paid $6,750. For making the tri-weekly a 
daily line, they were paid $6,400. For 44 extra 
horses and 22 postillions, employed by them upon 
both lines over the mountains, in consequence of 
the great speed and weight of the mails, they were 
paid $9,812. These specific allowances covered 
all the service rendered by them, and more. There 
was no additional line of stages, not a stage, nor a 
horse, nor a postillion, eiaployed by them in the 
nail service. which was not thus specifically and 
amply paid for. For what “extra service,’’ there- 


|bow was it renewed? The solicitor says in De- 





fore, was this allowance made? None whatsoever. 


There was no “contract,” or “additional contract” 
—there was no “performance.” It was a mere gra- 
tuity without consideration. It was an addition of 
$77,016 to those sums denounced by the commit- 
tees of congress as paid for services not performed, 
and directed by law to be recovered back by suit. 
But, although this claim did not arise upon any 
‘‘contract,” or “additional contract,’ nor was for 
any ‘extra services performed,” yet, under the 
liberal construction given tothe act by the postmas- 
ter general, he was not disposed to question the 
legal authority of the solicitor to allow it up to 31st 
March, 1835. But he did question his legal autho- 
rity to extend it to the 31st December, 1835, for the 
reason already given, and for this further reason: 


Soon after the present postmaster general teok 
charge of the department, he examined into the 
inerits of this allowance, decided that it was illegal, 
and announced to contractors that none of it would 
be paid. He will not gay that he directly counter- 
manded any serviee on this account, beeatse none 
was being performed; but he maintains that his an- 





nunciation annulled and abrogated whttever there | 
was on which this allowance was based. If there! 
had been a contract, it would bave been an annul- 
ment of that contract; if there had been service, it 
would have been a countermand of that service. 
Whatever there was to justify, excuse, or give co- 
lor to the allowance, was rescinded, and made null, 
as effectually as if there had been a formal order of 
retrenchment. 


Wad not the present postmaster general, as the 
head of the post office department, an absolnte and 
undoubted right to annul and withdraw this allow- 
ance? Was his decision less authoritative than that 
of his predecessor? His right to annul the allow- 
ance, and the fact that he did so in the most elfec- 
tual manner, are incontestible. Whence, then, the 
power of the solicitor to extend it? Did the act au- 
thorising him to settle these accounts give him au- 
thority to overrule the decisions of the postmaster ge- 
neral, tr questions clearly within his legal authority, 
and force on the department extra allowances for ser- 
vices not performed, contrary to the known policy and 
will of tis responsible head? ‘The postmaster gene- 
ral was, in 1835, ost assiduously laboring to re- 
store the credit of the department, and guarding on 
all hands against unnecessary expenditures. He 
would have felt much concern if he had not sup- 
posed that his decision put an end to all ground of 
claim on this score, or if he had imagined that this 
allowance was still accumulating at the rate of 
$19,254 a year, notwithstanding his published de- 
cision against its legality, sustained as it was by 
the epinion of the attorney general. No such con- 
ception entered into his mind, nor did he hear any 
such suggestion from others. The allowance was 
supposed to have been as effectually annulled and 
stopped as it possibiy could be by any official act 
which he was capable of performing. 

It is, therefore, confidently maintained, that the 
extension of this allowance to 31st December, 1835, 
was illegal, because it had been previously annul- 
led by the postmaster general, as well as because 
it was a new claim, not included in ‘the claims,” 
referred to the solicitor for adjustment. 

The next item which the postmaster general re- 
fused to pay, arose from an extension by the soli- 





citor of the retrenclied allowances from Ist April to 
3ist December, 1835, inclusive, amounting to | 
$12,421 50. This item rests on similar grounds | 
with the preceding. Before the commencement of | 
their regular contract service, the contractors had | 
agreed, for a certain compensation, to run through | 
between Baltimore and Wheeling in two and a half! 
days or 60 hours. ‘Phey then otiered, for the oa 
ditional sum of $6,750 per year, to run throngh in| 
two days, or 48 hours, during summer; and their) 
offer was accepted. This was a ‘“‘contract”’ or *‘ad- | 
diitonal contract.” To enable them to comply with | 
this ‘additional contract,” alter the weight of the | 
mails had increased, they were allowed $9,812 per 
year for extra horses and postillions. By the order | 
of retrenchment on 19th November, 1833, this ‘‘ad- 
ditional contract’? was rescinded. Now, when or 


cember, 1833, or January, 1834, and he gives his 
proofs. The first is a statement of the’ honorable 
Andrew Stewart, the point of which is as follows, 
viz: 

“That shortly after the order of the post office 
department suspending or discontinuing the in- 
creased speed, postillions and second line, on the 
line from Washington and Baltimore to Wheeling, I 
had an interview with the late postmaster general, 
&e.” “He then said distinctly, that it should be | 
done—that the speed, postillions and second line 
on this route, with the compensation, should be 
continued, and that I might so inform the contrac- 
tors, which I did accordingly.” 








The next is a statement of Thomas D. Cap, 
esq. the point of which is as follows, viz: 

*“T reached Washington about the 10th Of Janna 
ry, and on the next day after. my arrival bade 
known to major Barry the peculiar hardship 9, 
difficulties the contractors on that route had to on. 
tend with,” &c. “He referred to major Hobhj, 
who was called in, and to whom I was introdye,; 
by him,” &c. “To aid me in this, I called on eq) 
R. M. Johnson and major Eaton. We met at th, 
room of the postmaster general, and the subject wa. 
taken up, fully discussed, and resulted in the yo, 
storation of the original order, making the oxi, 
requisition, with the allowance then paid by th. 
department for such extra service prior to the gy. 
pension order.” 

The next is astatement of the reverend 0, p 
Brown, the point of which is as follows, viz: 

“I do not recolleet the time, but I believe it ya, 
in the beginning of January, 1834, he (major Barry) 
told me that he had determined to restore the whole 
of what had been retrenched on this route.” 

These statements all expressly refer to what wag 
said and done in the months of December, ixae 
and January, 1834. To them the solicitor adds, 
private letter from the late postmaster general to R, 
C. Stockton, dated February 2d, 1834, which proves 
the reverse of that which is deduced from it. Major 
Barry says: 

“IT have received yours of the 3ist. It was ip. 
tended to direct you to continue Improvements «i. 
ready on the road to Wheeling, as tadispenseble— 
The form of the erder does not, perhaps, meet the 
case, and it will be important for you to be present 
when it is done; but this need not hasten your visit 
to Washington, to the neglect of other important 
engagements, and can be finally adjusted hereafter. 
I- would say more, but the subject is a delicate one, 
that can better be managed by personal converse.— 
Be assured of my disposition to do what is just and 
liberal.”’ 

This letter, instead of proving that the retrench- 
ments had already been restored, ts, on its fuce, the 
most conelusive proof of the contrary. All the con- 
versations of Messrs. Stewart, Carneal, Brown an 
others, had most palpably led only to an order re- 
corded in the books of the department, dated the 
28th of January, 1634, written by major Hobbie, 
not directing the restoration of the allowances, but 
stating, that if the contractors continued to employ 
the extra horses and postillions, the department 
would pay for them at some future time, when it 
should be able. These, it had been represented, 
were “already on the road,” and “indispensable.” 
No sooner does Mr. Stockton receive this order, 
which restored none of the allowances absolutely, 
and only one of them conditionally, than he writes 
to major Barry his letter of the 31st of January, 
which eiicits this reply of the 2d of February 
The matter wis then placed in statu gvo. ‘The 
postmaster general had every ‘disposition to co 
what is just and liberal,”’ but the matter was to be 
‘finally adjusted hereafler.”” The contractor was 
told “it will be important for you to be present 
when it is Jone;” it can “better be arranged by per- 
sonal converse.” The “contract” or “additional 
contract” was yet lo be made; the details were to be 
“adjusted” “by personel converse” “hereafirr. 
What clearer proof could there be, that it had not 
then been dene? ; 

Now, when did this adjustinenttake place? Never 
There is not a particle of evidence that any ths 
more was ever said or done onthe subject. 3 
committees of congress, which made their inves! 
gations after the alleged restoration, and reported I! 
January and February, 1835, never discovered y! 
heard of it. The only part of the proceedings m 
the department upon the contracts, and aliowanc” 
on these routes, which they appeared to appro”: 
was these reftrenchments, which, it is now $2): 
were resiored a year before! And it has been prov" 
by the evidence of major Hobbie, and the pringh" 
pay clerk, that when major Barry understood oe 
his allowance of the 50 per cent. was construc ° 
carry with it a restoration of the retrenched allow 
ances, he expressly disavowed such intention. It" 
proved that the entry of the eredits for these allow: 
ances on the books, was without his authority, 
trary to his purpose, and altogether erroneous. He 
had evinced the liberality professed in his privale 
letter of February, 1834, by consummating the ” 
per cent. allowance up to 31st March, 1355, 0" 
giving contractors at once a credit of $62,000 ther 
for. :; 

To justify the restoration of the retrenched allow: 
ances in law, it would seem that the services 1)" 
have been again ordered; to justify it in eq”''): 
they must atleast have been performed. In (8 
they were neither ordered nor performed. el 
they were not ordered is proved by the books wr 
records of the department, both negatively and & 
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eats ly, in the ab f 

stvely, Negatively, in the absence of any or- 
firmative ng iF toewiersanding the orders of re- 
rt chment; affirmatively, in the letters of the de- 
oa directing contractors what service to per- 
per The retrenchment of speed consisted in al- 
wih 24 days instead of 2 to run through to Wheel- 
ne with a deduction of $6,750 originally allowed 
for the improvement, and also of $9,812 for extra 
horses and postillions, allowed as an incident to that 
improvement, for the purpose of enabling the con- 
tractors to make the speed over the inountains, 
The time in which they were actually required to 
run through during the whole contract was as fol- 


Jows, VIZ. 





Going. Returning. 

Prom Jan. Ist to 1@th April, 1832, 3 days 4 li. 3 days Ip he | 
Thence to Lith June, L 2S a4 

Thence to 3d October, GO 4 

qhence to 22d December, 2 j2 2 12 
Thence to 2d April, L233, 2 os. Ff 
Myence to 2th November, 2 6 2 6 
Monee to 2d April, 1834, 2 23 3 0 
Thenee to 22d November, 2 12 2 15 
Whence to 18th April, 1835, 2 23 3 0 
Thence to 28th November, 2 12 ~ 15 | 
Thence to dlst December, 2 23 3 0 


On the 8d of October, 1832, a dispensation of the 1 
second improvement of speed was granted tempora- | 
rily, on account of the condition of the Cumber- 
land road, which was then broken up for repairs. 
Inthe summer of 1833, the contractors were allow- 
ed six hours more than their contract time, and in 
November of that year the retrenchments were or- 
dered. Itis not pretended that, after this order, 
the contractors were ever directed to run through 
in two days, as in 1832, or two days and six hours, 
as in 1833. On the contrary, they were allowed | 
more time than they had stipulated for in their im- | 

rovement, and rendered no part of the service for | 
which the $6,750 and the $9,812 were allowed. | 
But to sustain the continuance of those allowances | 
after the retrenchment and the alleged restoration, | 
the bad roads of 1832 are flung over into 1234 and | 
| 





1835, and the temporary dispensation of JIctober, 1352, 
is extended to the close of the contract! Unfortunate- 
ly, however, for this argument, one-half of the | 
dispensation, as we have seen, was withdrawn in 
the summer of 1833, prior to the retrenchments; dur- 
ing which the contractors were required to run 
through in two days and six hours; but during the 
summers of 1834 and 1835, they were allowed two | 
and a half days one way, and two days and fifteen | 
hours the other; being, by three hours, a less speed | 
one way than they were under contract to make | 
before the second improvement of speed, at a cost | 
of $6,750 and $9,812, was authorised. And during | 
these years, there was nothing in the condition of| 
the road to prevent at least as great speed as was 
made in the summer of 1833. The restoration, 
therefore, was a restoration of pay only, but not of 
service. So far as performance is concerned, the | 


contractors stood on the same footing after the al-| 
leved restoration that they did before the two day’s | 
Service was first ordered. This claim, therefore, is | 
not an equitable claim for services performed under | 
any coutract, or additional contract, but for services 
not performed. For the services performed, the 
contractors were fully paid according to their con- 
tracts, : 7 

: But in this case, as in the preceding, whateve 
there was on which the allowance could be based, 
Was tiken away, abrozated and annulled by the 
present postmaster general alter he took charge of 
the department. A direct order of annulment was 
hov entered by him, because there was noihing to| 
annul, He found the order of retrenchment record- 
edin the books and entered on the contract, unre- 
Scinded, He found the contractors running through 
one way in two days and twelve hours, and the 
other in two days and fifteen hours in accord-| 
ance with the order of retrenchment. He was in- | 
lorined by the oflicers of the department, that his 
predecessor, when apprized that his order allowing 
lity pereent. was construed to restore the retrench- 
ments by necessary implication, expressly disa- 
vowed such an intention. There was nothing, 
therefore, in the records of the department, or even | 
In the breast of the former postmaster general, 
Which be could rescind or annul. But a credit for 


} 
| 
| 
| 


these allowances from 1st January, 1854, to 3ist| 


Maral — 
M tren, 1835, had been erroneously entered on the 


This he directed to be balanced by a coun- 
“Fr entry, decided the allowance to be unauthorised 
and illegal, and so infor.aed the contractors. This 
Sitely was as perfect a countermand and annulment 
0/ whatever there was to sustain this item, as it was 
Possible to give. Itis still deemed to be, in law 
aidin fact, an authoritative and effectual counter- 
mand, which the solicitor had no right to disregard. 
** could not lawfully set aside a lawful decision of 
= postinaster general, putting an end to an extra 
aowance and continue that allowance in defiance 


books. 
t 


4 


' year during the whole period of their contract. 


| for which contractors are entitled’to extra compen- | 


| had been paid for it. By them it was considered a} « +48 
} ) | S*additi 


| paid already. 








Of his authority, 


On this ground, therefore, if there were no other, The postmaster general would not have consider- 
the continuance of these retrenched allowances to | ed himself as doing any wrong if he had refused to 
31st December, 1835, was illegal, and justified the | pay any part of the award which relates to this 
refusal to pay the item of $12,421 50. service, on the ground that, excepting the increase 

The next item of the award which the postmas- | of expedition, the service charged for was a part of 
ter general refused to pay, is $1,800, added by the | contractors’ regular contract service, for which they 
solicitor to the allowance made by the former post- | had already been paid. But as $32,400 of it con- 
master general, for the swift line from Washington | stituted a part of the suspensions, the adjustment 
to Philadelphia during the winter of 1834-5. of which he believed it was the bona fide intention 

The first additional objection to the legality of | of the law to vest absolutely in the solicitor, and as 
this allowance is, that it is for regular service, and| he was disposed to give the law and the award the 
not for extra service, and had been already paid. construction most favorable to the claimants, he 

The contractors were under contract and pay to| contented himself with withholding only the $1,800 
run two daily mails from Washington through Bal- | rejected by his predecessor, but added by the soli- 
timore to Philadelphia; one of them to be run/citor to those extraordinary allowances. 
through in 23 hours throughout the year, orto be! The next item of the award not executed is an 
run through in steamboats from Baltimore during | allowance upon an account “for running a second 
steamboat navigation only in twelve hours, and six | coach, with double mails, from Baltimore to Washi- 
from Washington. ington, when the mails were too heavy for one 

No second daily mail was ever ran by them un- | Coach,” during the years 1532,-82,-34, and the 
der that contract, by land or water, other than the | !st quarter of 1835, 455 trips, at $20 per trip, 
swift mail, so called, during the winters of 1833-4, | #™Mounting to $9,100, being more per annum than 
and 1834-5. This mail, therefore, was a part of their pay for a full line. ‘This account had been 
their regular contract service. The only thing extra| presented to the late postmaster general, who al- 
about it is, that it ran through in 20 hours instead lowed so much of it as bore date prior to March, 
of 23, the time fixed for the swift mail in the con- | #1, 1888, amounting to $4,020, and rejected the 
tract. For this additional speed they were entitled balance. But the solicitor allowed that which the 
to an equivalent. A most ample equivalent they late postmaster general rejected. 
had in the dispensation of the second daily mail al-| _1t will be recollected that the contractors were 
together for nine or ten months in the year, and re- under contract and pay to run five daily four horse 
ducing the other for a like period each year toa post coach lines between the two cities, having also 
tri-weekly mail from Baltimore to Eikton. Instead | Offered in their proposals “to oo, oageeee mails 
of running two, they never ran even one daily mail whenever and wherever required, and that the 
on this line more than three months of any one | Solicitor added pay for a sixth daily mail during 

the winter, though never more than three were run 
at any season. 

There was no contract whatsoever on which 
these charges were based. They were, to all in- 
tents and purposes, special. The circumstance 
which has been construed into a contract, is the ex- 
istence of a letter to contractors directing them at 
all times to bring on the whole mail. Such letters 
are common. ‘The contracts always stipulate for 
the conveyance of the whole mail, according to the 
sation, though receiving the full pay stipulated for | So sts ahedaeoteg ie Waeee oe we eaneets 
regen Tet ee contractors are subjected to penalties, unless 

a , | the department deem their excuses sufficient. If 

We have seen how strongly the committees of it be found that they leave ary portion of it behind, 
congress condemned the management on this route, | they are written to and admonished to convey the 

whoie without fail. Such letters, instead of being 


the minority of the committee of the house of re- | 
presentatives declaring, that the contractors were | contracts entitling contractors to extra allowances, 
are but the ordinary means of securing the execu- 


receiving over $20,000 a year on if, and others con- | 
nected with it, without any consideration whatso- | tion of existine contracts: and to promote them to 
saab I Anal report w c- Hepagar ee: a of on the | a higher dignity, and make them the means of ob- 
13th February, 1835. This additional mail, as it is} ¢4;,; aaa ° ae ev 
y aclied Aid cus’ desis Me dbatic Gf tae taming extra allowances to contractors, is to per- 
ROW: CANCE, He. FUR Cae aa we ‘< of %-4,/ vert the means used to prevent their subjecting 
and was running in_ that of 1834-5, while the coin- themselves to penalties into an instrument of in- 
mittees were making their investigations, and at| It is deemed impossible that 


: _* | creasing their pay. 
the moment they made their report, but notbing | they can be viewed in the light of “contracts.” or 
} 7 » lig 70 

onal contracts,’ within the meaning of the 





If this mail is to be considered extra, because it 
did not run more than a fourth of the time required 
by the contract, though a little faster, the tri- 
weekly line from Baltimore to Elkton during suin- 
mer, may be considered extra also, because the 
contract required it to be run daily; and thus an 
omission to render service according to contract, 
makes that actually rendered an ‘extra service,” | 





part of the service under the regular contracts, for | Jaw. 

SEE RS aay ee . metorea ean larce nanan. as ‘ 5 
which they found the contractors so largely over-| But if there were a contract in this case, the 
original “suspension of pay” upon it was “by the 

From the records and files of the department, it! late and not by the present postmaster general.” 
appears that, in the fall of 185 I, the contractors |The greater part of the claim had never come be- 
first took the ground that this Was an additional fore him for action or decision, the amount rejected 
mail, and set up a claim of $16,200 for running it| never having been brought up for reconsideration. 
ninety days during the preceding winter, which It was like hundreds of other old claims which had 
was resisted by the assistant posimaster general,| been disposed of, a part allowed and a part reject- 
who had made the arrangement, and not allowed at! ed, and was considered as finally aeted on, before 
that time. In the spring of 1835, they again press-| the present postmaster general came into the de- 
ed their ciaim, and added $15,000 for a like ser-| partment. Though this part of it had not the plea 


vice, one hundred days, in the preceding winter.—| of having been allowed by the former postmaster 
In April, 1835, the postmaster general allowed) general, and suspended by the undersigned, nor of 
‘hae on 


$16,200 for each season, making $32,100 in all,| being based on any contract, legal or illegal, on 
which was passed to their credit, and afterwards) which pay had been suspended, and though it was 


} 


suspended by the present postinaster general) a charge for extra coaches, exceeding the pay for a 


Now, the solicitor allows the whole $32,400, and | full daily line, on a road where the claimants were 
adds $1,890, making up the whole amount charged | bound, and were paid, to run at least two daily 
by contractors, although the records of the depart-| lines more than they did run, yet this claim was 
ment show that they charged for at least forty days | again revived, construed to be within the solicitor’s 
more than the mail was actually run. | jurisdiction, and finally allowed, thus adding more 
The most extraordinary part of this allowance is, than the pay. of a sevenid daily four horse post 
that which is applicable to the route between) coach line on the Baltimore road. 
Washington and Baltimore.- On that road contrac-| It is hence apparent, that there was not only no 
tors were under contract and pay to run five daily | “contract” in this case, but that there was also no 
mails up to 31st December, 1834, and four up to “extra service” performed on this road, the service 
31st December, 1835, though they never ran but, rendered being much less than the contractors were 
two, certainly not more than three. When this ‘bound to perform, and were paid for performing 
swilt mail went into operation, the number of mails under their regular contracts. 
actually run on this road was not increased, that| ‘The remaining portions of the award not executed, 
mail taking the place of one which was before run- | are allowances amounting to $6,893 93, “for inter- 
ning, or rather being nothing more than one of those| est on current pay withheld.” 
mails expedited. Yet, this expedited mail has been; On adverting to the award, it will be perceived 
construed into an additional mail, entitling the con- | that on this point it appears to have departed from 
tractors to a heavy extra allowance, on a road where the law altogether. 
no addition {o the mails was made, and where the! In the first place, the act of congress confers on 
department had a right to order two or three addi- | the solicitor power to adjust and settle certain 
tional mails, without adding a cent to the compen-_ claims for “extra services” and not claims for dama- 
sation. Thus were they paid for six daily mails on ges or interest for the failure of the department to 
a road where they never ran more than two or three. | settle and pay those claims. 
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Nothing is believed to be better established in 
the government, than that an act of congress, autho- 
rising the equitable settlement of claims for services, 
does not authorise an allowance for interest, unless 
it be expressly so staled. Nothing is better establish- 
ed in courts of justice, than that interest can not be 
allowed in ordinary transactions before the liquida- 
tion of the amount due, bv a settlement and adjust- 
ment of the accounts. Where that settlement has 
to be made by the court, interest is never allowed 
to commence before the date of the judgment. In 
this case, the solicitor was “authorised to take testi- 
mony,” and actually did so, to enable him ‘‘to inquire 
into and determine the equity’? of the claims for extra 
services: and he was directed, “upon a full exami- 
nation of all the evidence,” ‘fo settle and adjust?’ 
those claims, and “to make to them such allow- 
ances therefor as may seem right) according to the 
principles of equity.” The claims, therefore, were 
yel to be liquidated, and the solicitor had no authori- 
ty hy the snecial act, and no color of authority by 
the Jaw of the land regulating the adjustment of pri- 
vate accounts, to make an allowance for interest. 


The award does not even profess to make anal-; DRED SIXTY-ONE THOUSAND FIVE HUN- 
Jowance of interest upon the claims liquidated bnt i|DRED SEVENTY-THREE DOLLARS NINE. 
TY-THREE CENTS, although their investiga. | 


‘‘apon the current pay withheld.”” How any right- 
ful jurisdiction could be obtained over matters not 
even mentioned in the act from which the solicitor 
derived all his power, it is not easy to nerceive. 
There were numerous contractors from whom cur- 
rent pay was withheld about that time. from the 
inability of the department to meet all demands 
avainst it. As well might the solicitor have assum- 
ed jurisdiction, under the act in qnestion, to allow 
them all interest, as to allow it to Messrs. Stockton 
and Stokes. The withholding of current pay, or 
the cause of it, or the consequences of it, were mat- 
ters with which he had nothing to do. He was 


authorised only to ‘“scltle and adjust” the claims of 
the parties before him for “extra services,” not | 
claims for damages or interest for withholding cur- | service, unless it were required of him by the clear 
t |and unequivocal mandate of the law. 
But if he had anthority to allow interest ‘ton cur- | always said, as he does now, that when congress, 
a portion of the allowance | 
The allowance | 
is made to commence from the end of the first | onght to be paid, he will cheefully bow to that de- 
month after the close of each qnarter; whereas, by! cision. 
the express lerins of the contracts, the department had | 
the whole of the second month in which to pay its | 

' . | ° . 
The clanse in the | to revise and explain their own law. And what pos- 


rent pay. 


rent pay withheld,” 
made by him wonutd still be illegal. 


quarterly dues to contractors. 
contracts relative to payments, is in the following 
words, viz: 

«The said postmaster general covenants with the 
said contractors to pay as aforesaid, for the carriage 
of the mail as aforesaid, at the rate aforementioned, 
quarterly, in the months of May, August, November 
and February.” 

It iz obvious that if the postmaster general pays 
at any time within those months, he fulfils his con- 
tract; and that upon no principle which has been re- 
cognized even in private transactions, would he be 





forty-siz cents of this sum, being EVERY DOL- 








bound to pay interest on the quarterly dues with- 
held, until the first days of June, September, De- | 
cember and March. Yet has interest been erro- | 
neously allowed from the first days of May, August, | 
November, and February, in opposition to the prin- | 
ciples of settled law in a'l such cases. 

Again: the contractors had been largely overpaid | 
almost everv quarter of their contract service; and | 
notwithstanding the entry to their credit of more. 
than #122,000 of new allowances in the spring of) 
1835. were still overprid more than $8,000. Of 
that fact no notice has been taken, but interest has 
been allowed on the current pav withheld to balance 
this 48,0900, as well as the $127,900 suspended from | 
the contractors’ credit. It is too obvions to need | 
ilustration, that the only lawful claim fo interest, 
as far at least as that sum was caneerned, was with the 
denartment, and not with the contractors. 

From thes considerations, it will be perceived 
that the whole allowance for interest ig illewal, and | 
that some parts of it are illegal on more grounds than 
one. 

A more extraordinary case than these facts pre- | 
sent, can scarcely be found in history of this or any | 
other government. 

The accepted annnal pav on the Wheeling routes, 
was $4,550, which was in fifteen months run up to 
$38,508. It was then cut down by the retrench- 
ments. to $21,946; but now it is run up to $57.762, 
sweeping back to June 1, 1832, and attempted to 
be forced up to December 31, 1835! The original 
pay would have preduced in four years eighteen 
thousand two hundred dollars; the improved pav 
produces TWO HUNDRED THIRTY-ONE 
THOUSAND FORTY-EIGHT DOLLARS, up- 
wards of fwo hundred thousand dollars of which the 
contractors hare actually received! 

Whether any equivalent service hes been render- | 
ed. the public may be able to judg by the preced- 
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ing narrative. 


The accepted annual pay on the Philadelphia 
routes, and those connected with them, was $14,500. 
It was immediately ran up to $34,950, besides an 
extra of $3,150 for an “express mail’? on the Lan- 
caster road. This extra was retrenched in 1834, 
but the other improved compensation was not touch- 
ed. Now, $16,200 is added in one year, $18,000 
in another, $9,100 for extras, covering about three 
years, besides other items. The original pay on 
all these combined routes would have produced, in- 
cluding the Baltimore and Washington mail, sixty- 
five thousand two hundred dollars in four years; the 
improved pay and allowatces produce upwards of 
ONE HUNDRED AND EIGHTY THOUSAND 
DOLLARS, more than one hundred and seventy 
thousand of which the contractors have actually re- 
ceived! 

Whether they ever rendered more service than 
was offered in their first proposition for $14,500 per 
year, the public will now be able to judge. 

Of these sums, the committees of congress had 
no knowledge of a single item in the solicitor’s 
award, making up the aggregate of CNE HUN- 


tions covered the same contracts, the same services 
and three-fourths of the same time. 

Under the liberal construction of the law admit. 
ted by the postmaster general, he has paid one hun- 
dred twenty-two thousand one hundred one dollars 


LAR which was known to be claimed which the 
contractors applied to congress for relief, and which 
forined the subject of that application. 

The remaining $39,472 47 he believed to be al- 
lowed, not only without consideration, but without 
authority of law; and he was unwilling to pay, for 
nothing, so large a sum of the public money, which 
ought to be applied to the improvement of the mail 


But he has 


npon a full knowledge of the facts, decide by a 
joint resolution or amendatory act, that this money 


He has only asked that the matter be re- 
ferred back to them; that they be put in possession 
of the facts of the case; and that they be requested 
sible objection can there be to such a course? Did 
any one fear an exposition of the facts before con- 
egress and the nation? Ifso, that onE was not the 
postmaster general. 

But he would gladly have been spared this ex- 
position before the public, and has consented to it 
with great reluctance. He has no ill will towards 
the claimants, who are still faithful and efficient 
servants of the department. But they have pressed 
their claims in the wrong tribunal, and have caused 
him, however unintentionally on their part, to be 
held up before the public as a tyrant, exercising 
his official power to oppress his fellow citizens, in 
defianee of law, and in derogation of richt. Know- 
ing that his object is to obey the law, to do justice 
and resist wrong. he has no mode of vindicating 
himself before his countrymen, but by suffering 
them to be put in possession of the fiets, and the 
laws which have constituted his guide. Instead of 
using his power to oppress. he has been struggling to 
prevent a great public wrong, against power, against 
influence, against a weight of uninformed opinion, 
arainst almost every consideration which could in- 
fluence or intimidate a public man, except one—and | 
that one is an inward consctousness of duty and right. 








LETTER FROM VIRGIL MAXCY, ESQ. LATE SOLI-. 
CITOR OF THE TREASURY. 

Washington, June 23, 1837. 

To the editors of the Globe: | 

Sir: I have jnst read in the Globe of last night ; 
EXPOSITION of the vrounds on which the post- | 
master general declined executing a part of the | 
award of the solicitor of the treasury in favor of 
Messrs. Stockton and Stokes. and others.” 

The nature of that exposition, which is similar 
in substance to a report made by the same officer | 
to the late president of the United States, compels 
me to ask you to publish such parts as are now 
called for of my reply to that report, made also to 
the late president, and sent with it to the senate of 
the United States, at its late session. My reply 
embraces, as far as IT can judge from a hasty perusal 
of the ‘exposition,’ a full answer to it. Whether | 
this be so or not, however, Iam perfectly willing | 
to leave to the decision of the public, to whom the | 
postmaster general has thought proper to make an | 
apneal from the senate of the United States, who | 
were satisfied with if. 

I do not conceive it necessary to add any thing | 
to that reply, upon the merits of the award; but, | 





eee 
———_ 
en, 


as the postinaster general begins his exposition iat 
a declaration that ‘the reason why he “ata 
execute a part of the award of the solicitor of 
treasury in favor of Messrs. Stockton and aa 
and others, was, that in that award, the solicit... 
the treasury had allowed claims which he y 
authorised to allow by the act of congress fj, 

which he derived his authority,” it is proper that 
shouid state, that when he denied the jUrisdicsinn, 
of the solicitor over claims presented for service, 
between the tst of April and 31st December, 1835, 
I referred the question to the attorney geners| a 
the United States, and he sustained my JUrisdietio,, 


As, notwithstanding the opinion of the attorney 
general the postmaster general refused to pay a part 
of the award, the claimants thought proper to soe. 
redress by petition to congress. Their petition 
was referred to the judiciary committee of the go. 
nate, who, after examining the case, say that (ey 
“have not discovered that any allowance has bre, 
made by the solicitor except in eases falling wit) in 
his jurisdiction;”* aud that “the eonclusion at wie) 
they had arrived is, that the whole amount decided 
to be due and owinz to the petitioners. by the s 1 
citor of the treasury. ought to be paid out of +; 
funds of the post office department, accordine to tly 
directions of the act entitled an ‘act for the relief of 
William B. Stokes, Richard C. Steckton, Liicing 
W. Stockton and Daniel Moore;’ and that no fy, 


ir 
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itor of 


@3 not 
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ther action of congress is necessary.” 

Hearing that this was the result at which the con. 
mittee had arrived after a careful examination, te 
postmaster general applied to them to be heard 
against the jurisdiction of the solicitor, &c. before 
they made their report. This they decline, and in. 
form him that had any doubt existed as to the con- 
struction of the act, “resort would have been bad to 
the attorney general of the United States, who was 
the proper officer to be applied to, where the legal 
interpretation cr construction of an aet of congress 
may be required.’? They then make their report to 
the senate, and conclude by recommending the 
adopticn of the following resolution: ; 

“Resolved, That the postmaster general is fully 
warranted in paying, and ought fo pay, to Willian 
B. Stokes and others. respectively, the full amount 
of the award of the solicitor of the treasury.” 

Notwithstanding this, the postmaster general per- 
severes In his opposition, and makes areport against 
the award of the solicitor uf the treasury, substan- 
tially the same with the ‘““ExposrT1oNn”’ in the 
Globe of yesterday, to the president, and reqnests 
him to send it to congress, whose further action, 
(the law already passed having clearly and ex- 
plicitly pointed out his duty), the committee of the 
senate had already reported to be unnecessary. 

The president, before complying with his re- 
quest, had sent this report to the solicitor of the 
treasury for his comments, which are contained in 
the reply now sent you for publication. Both t! 
report and the reply, with remarks on the latter by 
the postmaster general, were afterwards transmit 
ted by the president to the senate, and referred io 
the committee on the judiciary, who re-examined 
the whole matter; and having deliberately consi! t- 
ed the objections of the postmaster general to the 
solicitor’s award, conclude their second report by 
saying that “they had considered the doeumen’s 
commnnicated, and cannot discover any eavse [0 
changing their opinion upen any of the principles 
advanced in their former report upon this subject, 
nor the correctness of their application to this case. 
Thev therefore recommend the adoption of the re- 


isolution heretofore reported by the committee. 


That resolution, which is above recited, was to 

or three davs afterwards taken up in the senate 

and adopted without a dissenting voice. 
Notwithstanding the above mentioned opinion ef 


the attorney general. sustaining the jurisdiction © 


? 


the solicitor-—notwithstanding both the reports « 
the committee of the senate, composed almost © 
tirely of eminent lawyers, in favor cf his award, an 
notwithstanding, afterwards, the unanimous adep- 
tion by the senate of the resolution declaring {! at 
she onght to pay the full amount of that award, 
the postmaster general still sets up his own opin on 
against all these high anthorities, declines the fulfil: 
ment of an existing law, (the existence of whieh 
rendered, in the opinion of the judiciary coramtee 
of the senate, the “further action of cungress unne- 
cessary”’), and has now appealed to the tribunal © 
public opinion, and laid before it the reasons oi |! 
conduct. With the above brief statement I subm!! 
my reasons also, which are contained in a letter '° 
the late president of the United States, whieh I new 


' °; ° @ " 4hof 
send vou, and cheerfully await the decision of i" 


tribunal. T am. resnectfully. your obedient serval 


V. MAXCY., late solicitor of the treasvT!. 


[The report alluded to by Mr. Maxey shall le 


a place in the next number of the “REGistER. 
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